
EUROPEAN COMPANY STATUTE - CONSULTATIVE DOCUMENT ON REVISED 
PROPOSAL OF 16 MAY 1991 



INTRODUCTION 

1. In a Consultative Document of December 1989, the 
Department of Trade and Industry and the Department of 
Employment invited comments on a proposal submitted by the 
European Commission for a Council Regulation on a European 
Company Statute and for a Council Directive complementing the 
Statute with regard to the involvement of employees in the 
European Company (COM(89)268 of 25 August 1989). Paragraph 4 
of the 1989 Consultative Document set out briefly the earlier 
history of the European Company Statute (ECS) and of 
consultations on it (see Annex A). The Commission's 1989 
proposal was the subject of a report by the House of Lords 
Select Committee on the European Communities in July 1990 
(19th Report 1989-90, HL paper 71). 

2. Detailed discussions on the proposal have taken place 
over the last two years in an ad hoc group of the Council. In 
the light of these discussions, and following the opinions 
given by the European Parliament and the Economic and Social 
Committee, the Commission has now put forward a revised 
proposal (COM(91)174) which substantially amends the 
Regulation and makes some changes to the complementary 
Directive. The revised texts are at Annexes B and C 
respectively. Also included, at Annexes D and E, are the 
commentaries with which the Commission submitted the revised 
Regulation and Directive to the Council. 

3. The ECS features on the list of measures which the 
Council has agreed should be adopted by the end of 1992 as 
part of the Single Market Programme. The European Council has 
endorsed the importance of the ECS for the Single Market. The 
revised Regulation and Directive have been under active 
discussion in recent months in an ad hoc group of the Council, 
and the pace of work is likely to be maintained. 

4. The purpose of this further Consultative Document is to 
invite comments on the revised texts and on the extent to 
which they overcome the problems identified by many 
respondents in the 1989 proposal. Comments are invited in 
particular on the extent to which the revised proposal 
provides safeguards for those involved with a European Company 
(Societas Europaea or 'SE'), notably its creditors and 
shareholders, and on any shortcomings which might prompt a 
professional adviser to counsel a client against participating 
in the formation of an SE or against extending credit to an 
SE. This Consultative Document does not contain a list of 
specific questions, but respondents may wish to bear in mind 
the above aspects in commenting on the revised proposal. 
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5. The essential elements of the Directive on worker 
participation in the SE have not changed, and the Government 
has made it clear that it has profound reservations on the 
worker participation provisions, which are incompatible with 
the UK's successful employee involvement arrangements based on 
voluntary agreements between employers and employees rather 
than on compulsion. Respondents may therefore wish to 
concentrate their responses on the substantive changes to the 
draft Regulation, although of course any comments on the 
Directive will also be welcome. 

6. As paragraph 3 indicates, discussions are actively under 
way on this proposal, and there will be some pressure for 
agreement on the ECS by the end of 1992. Comments would 
therefore be welcome as soon as possible, and by 28 February 
1992 at the latest. Where appropriate, such comments might 
usefully be supplemented by suggested textual amendments. 

Please send your comments to: 

Department of Trade and Industry 

Companies Division 

Room 508 

10-18 Victoria Street 

London SWIH ONN 

Telephone: 

For further copies of this paper: 071-215-3093 

Other enquiries: 

- general 071-215-3123 

071-215-3063 

- worker participation 071-273-5376 



RESULTS OF 1989 CONSULTATION 

7. A total of 43 substantive responses were received to the 
1989 Consultative Document. These were of great assistance to 
UK representatives in discussions on the proposed ECS in the 
Council of Ministers and its subordinate bodies. The majority 
of respondents supported the Government's view that, in its 
form as then drafted, the ECS would be of little or no value, 
and expressed strong opposition to the worker participation 
provisions . 

8. The heavy reliance on national law was seen as a 
disadvantage of the company law aspects of the ECS since it 
failed to create a truly European SE with a supranational 
regime; in effect twelve or more different versions would 
exist. Further, the methods of formation were unduly 
restrictive; many respondents felt in particular that 
formation of an SE should be open to individuals and single 
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companies. The most often cited reasons for opposing the 
company law provisions as drafted were the mandatory board 
structure, inadequate shareholder and creditor protection, and 
insufficient legal certainty, which left the system open to 
abuse. Many respondents thought that the ability to transfer 
an SB's registered office from one Member State to another 
should be prohibited, or at least more stringently controlled, 
to avoid possible abuse. 

9. The main reason given for opposition to the worker 
participation provisions was the compulsory nature of the 
proposals. Respondents saw this as damaging to the cause of 
employee involvement and to business efficiency, and likely to 
be a decisive factor in deterring UK companies from becoming 
involved in forming an SE, 



THE REVISED PROPOSALS 

10. The broad structure of the revised proposals follows that 
of the 1989 texts, but there are many specific changes. Of 
the 137 articles in the 1989 text of the Regulation, only 15 
have survived unchanged. 40 articles have been deleted and 
the remaining 82 have been modified to a greater or lesser 
extent. The net effect is a move to a shorter draft with 108 
articles. The text of the Directive has also undergone 
extensive revision although, with one deletion and one 
addition, the number of articles remains the same. 

11. Many of the changes, particularly to the Regulation, have 
been made in order to simplify or clarify the text, or to 
avoid unnecessary discrepancies between the Statute and 
existing company law directives. There have also been 
attempts to clarify the relationship between the provisions of 
the Statute and those of national law, including national law 
which implements the existing company law Directives. 
Furthermore, the new texts reflect a number of amendments 
proposed by the European Parliament in its opinion of 24 
January 1991, and by the Economic and Social Committee (28 
March 1990). A list of the provisions of the revised 
proposals, indicating the main changes, is at Annex F. 
References in brackets below are to articles of the Regulation 
unless stated otherwise. 

12. More flexibility has been introduced into the methods of 
formation of an SE. SEs may now additionally be formed by 
conversion of an existing pic (2.3, 37A) . An SE holding 
company (2.1A, 31-31A) or "joint subsidiary" (2,2, 34-35) may 
now be formed by two or more companies from the same Member 
State, provided they have subsidiaries or branches in another 
Member State. Formation of an SE holding company is now open 
to private companies as well as pics (previously they could 
only form an SE joint subsidiary) . The requirement to be a 
"commercial company" has been dropped (1.3). 
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13. There are also substantial changes to the actual 
formation procedures. For mergers (17-30A), the 
responsibility for overseeing the merger is now more clearly 
divided between the different Member States involved, and a 
simplified procedure is proposed for mergers where one company 
owns 90% or more of the other. The procedure for formation of 
an SE holding company has been expanded (31-31A). The 
reguirement that all shareholders of the founder company must 
become shareholders in the new company has been relaxed. A 
new article (llA) provides that, subject to the provisions of 
the Regulation, formation of an SE will be governed by the law 
on formation of a national pic in the Member State in which 
the SE establishes its registered office. Legal personality, 
however, will be acquired on registration (16), instead of 
being left as previously to the date set by the national law 
of the Member State of the SB's registered office. 

14. A new article (5A) makes explicit that an SE may transfer 
its regis tered office from one Member State to another without 
the SE being wound up or a new legal person being created. 

This will entail significant changes in the law applicable to 
the SE. The procedure proposed is modeled on the Regulation 
on the European Economic Interest Grouping (Council Regulation 
(EEC) No. 2137/85 of 25th July 1985) and involves publication 
of the proposal for transfer, after which a period of two 
months must elapse before the transfer goes ahead. 

15. The procedures for increase cind reduction of capital (42- 
46) have been modified to follow more closely those in the 2nd 
Company Law Directive (77/91/EEC). In the case of a reduction 
in capital, the protection of creditors is now subject to the 
law of the Member State of the SB’s registered office. 
Similarly, the acquisition of own shares by an SE (49) is now 
to be governed by the law of the Member State of its 
registered office (governed in turn by the 2nd Directive) A 
new subparagraph (49. lA) deals with the acquisition of shares 
by a controlled undertaking", following the Commission’s 
proposed amendment to the 2nd Directive (COM(90)631 of 20 

December 1990). However, some discrepancies exist between the 
two sets of provisions. 

position regarding the raising of finance has been 
clarified to allow an SE to issue any financial instrument 
available to a pic under the law of the Member State of the 
SE's registered office (56). 

17. The ECS still provides for two types of board structure - 
a one-tier system (administrative board) or a two-tier system 
(management board and supervisory board); however, a Member 
State may now restrict the choice of SEs registered in its 
territop to one of the two systems (61). Both systems have 
^en extensively revised, including revised requirements for 
the provision of information to the supervisory board (64). 

The requirement for the administrative board to have three 
members will only now apply where the participation model in 
Art. 4 of the complementary directive is chosen (66). The list 
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of operations requiring authorisation by the supervisory or 
administrative board has been made more specific (72). The 
requirement for non-executive directors to be in a majority on 
the administrative board has been deleted (66.2). The 
provisions on civil liability (77) and the right to take 
proceedings on behalf of the company (78-80) have been 
revised, as have the procedures for general meetings (81- 



18. As regards accounts , an option is now provided for the 
annual and consolidated accounts of SEs to be drawn up and 
published in ECUs (101,106). 

19. The provisions on windinq-up. liquidation, insolvency and 
the suspension of payments have been revised with the 
intention of clarification (115-130). Liquidation is now to 
be governed principally by "national law" (not specifically 
the law of the Member State of registered office), although 
the implications of this are still not entirely clear. 
Similarly, the SE is now to be subject to "national laws" on 
insolvency and the suspension of payments. 

20* The worker participation aspects of the proposal are 
essentially unchanged, with all companies being required to 
introduce one of four models of compulsory worker 
participation as a condition of becoming an SE. There has 
been an attempt to achieve greater equivalence between the 
different participation models, in particular by more closely 
aligning the information and consultation provisions of all 
the models with those of the worker director model. The 
procedures for deciding upon a participation model, and for 
election of employee representatives, have been spelt out in 
more detail. There are additional requirements on the 
provision of resources and facilities for the employee 
representatives. It appears that some degree of flexibility 
may have been introduced in determining the list of operations 
on which consultation with employee representatives would be 
required (72), but the precise implications of the new text 
are unclear. 



The possibility in the "collective agreement" model 
(Art. 6 of the Directive) for the agreement to be made with the 
employees rather than with the employee representatives has 
been removed, and in the same Article, the confidentiality 

It reduced. Finally, a new provision 

(Art. 3. 7 of the Directive) has been introduced specifying that 
transfers its registered office to anther Me^er 
State, the original worker participation model will continue 
to apply unless the same procedure followed when the model was 
first chosen is implemented. The question of what happens 

carbe ^^estricted the choice of models which 

applied on its territory has not been addressed. 



22. The overall effect of the revisions is to make the 
participation requirements more detailed and prescriptive. 
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23. A Co ntact Committee is to be established composed of 
representatives of the Member States, the "social partners" 
and the Commission (Art.llA of the Directive). Its role would 
be to facilitate the application of the Directive, and to 
advise on future additions or amendments to its text. 



HMG'S VIEWS 



24 The Government has yet to be convinced of the need for an 
ECS, a view endorsed by the results of the 1989 consultation 
exercise. As stated at paragraph 5 above, it also has 
fundamental objections to the proposal to impose compulsory 
worker participation models. The Government also opposes the 
legal bases and the special tax provisions proposed for the 
ECS. The Government's position on these issues is set out 
more fully in the 1989 Consultative Document. 



25. The Commission's revised proposal is an improvement in 
some respects as regards the clarity of the text, but it does 
nothing to meet the UK's fundamental objections outlined 
above. Furthermore, in the Government's view, it is still 
seriously deficient technically, and will need considerably 
more refinement in order to reduce the risk that it will at 
best cause problems for the unwary, and at worst offer the 
unscrupulous a way of avoiding the requirements of national 
plc law. The Government is particularly concerned that the 

formation of an SE, and on the transfer 
f registered office, do not offer adequate protection for 
shareholders and creditors. 



26. Another fundamental concern of the Government is the 

The®reviLd®Arr? Provisions of the ECS and national law 
revised Art. 7 is an improvement, but grey areas still 

r^ain and the application of Art. 7 needi tl brconsJdered 

ReaufaiiL'"'' each of the provisions of the 

Kegulation. It is in many cases not clear whether the 

^ particular topic are to be 

additinnaf Whether national law may impose 

additional restrictions or requirements. 
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consult atjon 



ANNEX A 



CONSULTATIVE DOCUMENT ON THE EUROPEAN COMPANY 
STATUTE 

INTRODUCTION 

1 . The purpose of this document is to consult all 
interested parties on the proposal for a European 
Company Statute, the texts of which are attached at 
Annex A. The draft was adopted by the Commission in 
July and submitted to the Council on 25 August. 

2. Please send your comments to: 

Department of Trade and Industry 
Companies Division 
Room 515 

10-18 Victoria Street 
LONDON SW1H ONN 



3. You are invited to send in your views by 

26 February. Any comments will be welcome, and you 
may wish to address some or all of the questions 
listed in paragraphs 38-42. Contributions later 
than February will also be welcome, but it would be 
helpful if you could let us know by then when you 
hope to respond. As negotiations proceed we may 
well wish to consult on more detailed aspects of the 
proposals, and you are invited to indicate on which 
aspects you would be willing to supply further 
comments . 

BACKGROUND 

4, The Commission's first formal proposal for a 
European Company Statute was made in 1970, and they 
produced a revised version in 1975. Little progress 
was made in discussions, and the proposal was 
shelved in 1982. In July 1988, the Commission 
issued a memorandum proposing to revive it. DTI and 
the Department of Employment issued a consultative 
document on the memorandum in August 1988. Analysis 
of the responses made clear that there was no 
perceived need on the part of the business community 
for a European Company Statute, and that UK 
companies would be unlikely to make use of such a 
statute on the basis of the description in the 
memorandum. The proposals on compulsory worker 
participation were considered to be particularly 
unwelcome. Nonetheless, most other Member States 
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Telephone : 



For further copies of this paper 



01-215-3205 



Other enquiries 



general 

worker participation 



01-215-3397 

01-273-5376 




decided that it was worth resuming work on the ECS 
and in November 1988 the Internal Market Council ' 
invited the Commission to prepare a new draft 
proposal . 



THE PROPOSALS 



5. The Commission's stated aim is "to enable 
companies governed by the laws of different Member 
States to choose a structure for cooperation and 
restructuring suited to the dimensions of the large 
market to be achieved in 1992." The text seeks to 
achieve this by providing a corpus of company law 

for a new class of company ("Societas Europaea" or 
"SE"). 



Structure of the proposals 

6. The ECS consists of two documents: 



a. a proposal for a Council Regulation on the 
statute for a European company, and 



b. a proposal for a Council Directive 
complementing the Statute for a European 
company with regard to the involvement of 
employees in the European company, 

and the Commission state that they intend the two to 
be considered as an integrated whole. The proposed 
Regulation begins at the start of Annex A, the 
proposed Directive at the page numbered C263/69. 

7. At Annex B is the Commission's commentary on 
the proposals, comprising: 

Pages 

Introduction i o 



Commentary on the Articles of the 
proposed Regulation 

Commentary on the Articles of the 
proposed Directive 



Lists of the headings in the proposals by section 
and article are at Annex C. 

8. In drafting the proposed regulation, the 
Commission have relied heavily on previous 
directives or proposed directives, using them in 
various ways: using words from them (eg Title III is 
closely based on the Second Company Law Directive, 
and Title IV on the proposed Fifth Directive); 
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applying them - by reference - to the SE (eg much of 
Title VI is the application of the Fourth and 
Seventh Directives to SEs); and applying to the SE 
the national laws implementing specified directives 
(eg much of Title II is taken from the draft Tenth 
Directive and therefore depends upon extensive 
references to national implementation of the Third 
Directive) . As well as the extensive reference to 
specific national laws implementing directives, 
there are many other references back to the national 
law of the Member State where the SE is registered. 
The table at Annex D, based on information from the 
Commission, shows which articles of the regulation 
make use of other EC and national laws . 

9 . As well as the explicit references to national 
law, the proposed regulation provides (Article 7) 
that matters within its scope but not expressly 
mentioned should be determined by the implicit 
general principles of the Regulation or, if those do 
not provide a solution, by the law applying to PLCs 
in the state of registration. Thus, while the ECS 
would establish a Community-wide framework for SEs, 
SEs formed in different Member States would not, 
even in company law matters, be subject to the same 
legal regime. 

1 0 . Matters outside the scope of the proposed 
regulation (such as competition law, employment law 
and intellectual property law) would be governed by 
existing national and Community law. 

Contents 



11. The issues with which the ECS deals include: 

a. formation and registration 

b. capital, shares, debentures and the 
attached rights 

c. boards, general meetings and their powers 

d. accounts and audits 

e. winding up, liquidation, insolvency and 
suspension of payments 

f. tax relief for losses of overseas branches 

g. sanctions for infringements 

h. worker participation. 

12. The proposed European Company Statute (ECS) 
would allow a new type of corporate entity to be 
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created, a European Company or Societas Europaea 
(SE). (Though there would be significant 
differences between SEs formed in different Member 
States - see paragraph 9 above.) Under the ECS, SEs 
would be limited liability companies similar to 
PLCs. 

13. The ECS specifies the methods bv which an SE 
can be formed . Community based and registered PLCs 
would be able to form SEs by merging^ or by forming a 
joint holding company, provided that at least two of 
them had their central administration in different 
Member States. Such PLCs or other entities formed 
and based in the Community would be able to form SEs 
as joint subsidiaries, again provided that at least 
two of the participants had their central 
administration in different Member States. 

Different rules would apply when one SE was involved 
in the formation of a further SE. 

14. SEs would have to have a minimum capital of 
100,000 ECU (approximately £70,000), compared with 
£50,000 for UK PLCs. They would have their 
registered office at the location of their central 
administration and would be registered in the 
register designated in the Member State under the 
First Company Law Directive. (It is not clear from 
the text whether an SE could move its registered 
office from one Member State to another, but the 
Commission have indicated that it is intended to be 
possible. Since the place of registration 
determines much of the law applying to an SE, such a 
cross-border move could have significant effects.) 

15. SEs" capital would be in ECUs. The ECS would 
cover increases and decreases of capital , the rights 

shareholders and the treatment of purchase of own 
shares. Shares in an SE would be in either bearer 
or registered form. Shareholders who had between 
them 1 0% or more of the shares would have the right 
to call general meetings and the right to take legal 
proceedings on behalf of the company . 

1 6 . The ECS provides for two types of board 
structure : a two- tier board (a management board and 
^ f cL one-tier board (an 
administrative board) . The supervisory board and 
the management board would have no members in 
coisffion; the supervisory board would appoint the 
management board and would be consulted on 



Merging" here means that two or more 
transfer all their assets and liabilities 
the founder companies cease to exist; and 
shareholders become shareholders in the SE 



companies 
to the new 
their 
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important, specified issues. The administrative 
board would have a majority of non-executive 
members; it would delegate management to certain of 
its members, the executive directors, and be 
consulted in the same way as the supervisory board. 
The ECS would cover the rights, duties and liability 
of directors: with a few exceptions (including the 

effects of delegation and of allocation of 
responsibilities), these would be the same for 
executive and non-executive directors. 

1 7 . The ECS makes provision for the competence and 
conduct of the general meeting including the 
procedures for calling and holding meetings, and the 
procedures for voting. It also makes provision for 
the effects of infringing these procedures . 

18. Accounts and audit is dealt with in the ECS 
mainly by a combination of direct reference to the 
Fourth, Seventh and Eighth Company Law Directives 
and reference to their national implementation. 
Further detailed coverage of accounts and audit is 
given in the Annex E . 

1 9 . Winding up and liquidation would be covered by 
the ECS, but the proposal contains separate 
provisions on these depending on whether the SE is 
solvent or insolvent. For solvent SEs, rules are 
provided for winding up by the shareholders, by the 
court or on the expiry of a period laid down in the 
SE's statutes. Proceedings against an insolvent SE 
would be subject to the law of the place where it 
has its registered office. Thus the winding up of 
an insolvent SE carrying on business in the United 
Kingdom but with its registered office in another 
Member State would have to be governed by the laws 
of that Member State. 

20. The precise effects of the taxation article are 
unclear, but the intention seems to be that the ECS 
would allow for any aggregate losses of overseas 
permanent establishments (branches) of an SE to be 
offset against the profits of the SE in the country 
in which the SE is resident for taxation purposes . 
Subsequent profits made by such a branch would be 
counted as profits of the SE up to the amount of the 
losses already used by it. These tax rules would 
not need to be applied by those Member States 
(including the United Kingdom) which have a credit 
system of double taxation relief for profits made by 
branches . 

21 . It is intended that national law on the 
sanctions for infringement of the rules governing 
PLCs would be applied to infringements of the ECS. 
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22. The proposed directive on worker oarticina f-i or. 
stated to be an integral part of the ECS, would ' 
require SEs to involve their workers in one of four 
models of participation, it would be for the boards 
of the founder companies and the workers 
representatives of those companies to choose one of 
the models, but in the event of a failure to agree 
the boards would have the final say. Member states 
could limit the options available to SEs registered 
in their territory. 



23. The four models are: 



3.. One third to one half of the supervisory 
or administrative board members to be appointed 
by the employees or their representatives 

Directors to be coopted by the board. 
However, each of the general meeting of 
shareholders and the employee representatives 
would have the power to object to the 
appointment of any particular director. A 
statutcpry body would have to declare the 
objection inadmissible before the candidate 
could be appointed . 

c. employee representative body to be set 
up which would have rights to specific 
information, to require reports from the board 
and to be informed and consulted before 
specific decisions (listed in Article 72 of the 
Regulation) were implemented. 

d. Other models to be agreed between the 
boards of the founder companies and the 
employees or their representatives in those 
companies . Such models would have to provide 
the employees or their representatives with at 

right to specific information and the 
right to be informed and consulted before the 
specific decisions laid down in the Regulation 
were implemented. If no agreement could be 
reached, or where the parties to the 
negotiations so decided, a model laid down in 
the legislation of the Member State where the 
company was registered would apply. This model 
would have to provide for at least the same 
info:mation and consultation rights as would be 
required if a model were agreed by the parties. 

The proposed directive deals with the election of 
employee representatives, and the board's obligation 
to provide them with the necessary resources . 

24. The proposed directive would also allow for 
employee share schemes or profit-sharing schemes, so 
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long as these were organised as a result of a 
collective agreement. This is separate from the 
four models for worker participation, and is not an 
alternative to them. 

Items not covered 

25. As explained in paragraph 9 above, matters 
covered by the proposed Regulation but not expressly 
mentioned are to be determined by general principles 
or by the law applying to PLCs in the state of 
registration; and matters not covered are to be 
governed by national and Community law. Where there 
are provisions in the British Companies Acts which 
are not mirrored in the proposed Regulation, it is 
not always clear whether they would apply to SEs. 

26. Some issues included in British Companies Acts 
are clearly unnecessary in the ECS, such as 
treatment of unregistered companies, and the 
prohibition on partnerships with more than 20 
members. And one major restriction is that SEs 
cannot be formed by methods other than those 
specified, as described in paragraph 13 above. Thus 
for example it would not be possible for individual 
investors or a single company to form an SE. 

> 

27. On the other hand, there are clearly nc 
provisions on investigation powers in the ECS, and 
so DTI assumes that the Companies Act powers would 
apply to SEs with their head office in the United 
Kingdom. It is less clear what the position would 
be of SEs operating in the United Kingdom and 
registered overseas. DTI's current view is that all 
the investigation powers applicable to PLCs should 
also be applicable to SEs operating in the UK 
wherever they are registered, including where 
appropriate the special investigation provisions 
relating to insurance, banking and investment 
businesses. 

28. There remain a number of issues where it is not 
clear from the text whether UK laws would apply . 
These include: 

a. Registration of charges 

b. Appointment of receivers 

c. Protection of minorities from unfair 
prejudice 

d. Disclosure of interests in shares, beyond 
the minimum required by Article 50 and the 
Major Shareholdings Directive. 
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We shall be seeking clarification of the 
applicability of such provisions from the 
Commission. 



Items covered but much more briefly 



29. On a number of items the ECS contains broad 
general statements which contrast with the more 
detailed approach of company law in the United 
Kingdom. One major example is Part X of the 
Companies Act 1985 (CA85) which takes 34 often 
complex sections to deal with "enforcement of fair 

directors" and is supplemented by 
Schedule 6 to the Act. These provisions were 
introduced in 1980 following concern about 
directors' dealings as revealed in reports from 
Companies Acts inspectors. The ECS deals with this 
in broad terms in Articles 73-74, including the 
statement In performing their duties, all\embers 

Ihl If' particular regard to the interests of 

the shareholders and the employees." This approach 
is also reflected to some extent in the treatment of 

(CA85 ss348- 



Legal base 



?06a regulation is based upon Article 

luua of the Treaty of Rome and the proposed 

“^ased on Article 54 of the Treaty of 
Rome. The Government consider that the legal^bases 
e inapproppate and that the only possible legal 
would be Article 235 of the TrLty. This^was 

Drono«t*^F chosen for the Commission's previous 

proposal for an ECS. t-.cviuuH 



nl; Government consider that Article 100a does 

beLSsrthat^Lt^rr^''^''^® regulation 

aDDrox?msF»*^r,^ ^ concerned with measures to 

wherea^the . law in Member States 

ECS proposal is not about the 

creatinn^^i°’’ national laws but about the 

Community-wide legal framework for a 

were not ^'^’^ther, even if this 

were not the case. Article 100a would be 
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fiscal or worth "" be used for provisions on 
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provide a basis for the proposal as a whole, so it 
cannot be used for a part of that proposal . 



HMG'S VIEWS 

32. In the light of the response to its earlier 
consultation, the Government do not see a need for 
the ECS, and believe that a particular shortcoming 
of this proposal is the heavy reliance on national 
law. This means that there will be substantial 
differences between the laws governing SEs formed in 
different Member States. Thus instead of creating a 
single legal framework for a supranational company, 
the ECS will give rise to at least twelve versions. 
Even if the ECS were used, therefore, it would be 
unlikely to do anything to simplify commercial life 
in Europe. 

33. The Government are in favour of employee 
involvement but are opposed to the compulsory worker 
participation provisions in the ECS. This is on the 
grounds that, in the context of the economic and 
social traditions of the UK, any arrangements for 
worker participation are best decided on a voluntary 
basis between employers and employees. 

34. On taxation, the Government generally regard 
centralised tax harmonisation as unnecessary and in 
some circumstances potentially harmful. Market 
forces will bring about such harmonisation as may be 
necessary. As regards the particular tax proposal 
in the ECS, the Government agree with the Commission 
that there should be no discrimination between SEs 
and other firms carrying on cross-border activities, 
and therefore believe that there should be no 
special tax provisions for SEs, In particular, the 
Government do not believe it appropriate to 
anticipate in the ECS the outcome of future 
discussion in the Finance Ministers' Council of 
proposals for formal harmonisation of aspects of tax 
regulations applying to companies generally. 

35. On other issues the Government are not opposed 
to the ECS in principle. If there is to be an ECS, 
we shall wish the proposals to be improved so that 
there is adequate protection for those involved in 
or dealing with an SE - particularly shareholders 
and creditors -, so that it meets the needs of 
business, and so that there is no unnecessary 
regulation . 

36. Examination of the text has so far revealed a 
number of apparent short-comings. Two of the main, 
general ones are: 
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a. The restriction on the methods of 
formation appears to be unjustified and in any 
case could be circumvented in practice 

b. The present drafting would not provide 
sufficient legal certainty or clarity. In 
particular, the heavy reliance on the imprecise 
drafting approach of directives is 
inappropriate for a directly applicable 
regulation, and the interface between the ECS 
and national law is ill-defined. 



COMMENTS SOUGHT (TO BE SENT TO THE ADDRESS IN 
PARAGRAPH 2) 

37. We should be interested in any comments on the 
proposals. In particular you may like to address 
some or all of the points in the following 
paragraphs . 

38. What advantages and disadvantages might an SE 
offer to businesses as compared with existing 
company forms? 

a. To what extent would the European image of 
the SE be seen as an advantage? Would this be 
undermined by the fact that SEs registered in 
different Member States would be subject to 
certain different rules? (See paragraph 9 
above ) 

b. Are the restrictions on the formation of 
SEs necessary or desirable? (Paragraphs 13, 

26) 



c. To what extent would the facility to carry 
out cross-border mergers (as defined in the 
footnote on page 4) in forming an SE be useful? 

d. Are the compulsory worker participation 
provisions necessary or desirable? (Paragraphs 
22, 23) 

e. Would the compulsory worker participation 
provisions be a decisive consideration for 
businesses contemplating forming an SE? 

f . To what extent would the requirement to 
have a minimum proportion of designated non- 
executive directors in a one- or two-tier board 
structure be seen as an advantage or a 
disadvantage? 
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g. To what extent would the reduced and more 
flexible disclosure requirements available to 
SEs be seen as an advantage? (Paragraph 18 and 
Annex E) In particular, what are your views 
on: 

i. the ability of an SE to define its 
own subsidiaries for consolidated accounts 
purposes within the limits of the Member 
State options in the Seventh Directive 

ii. the exemption from producing 
consolidated accounts of any unlisted 
parent SE whose accounts and those of its 
subsidiaries are already consolidated in 
the accounts of a non-EC parent company? 

h. Would it be easier for SEs than for 
existing companies to operate through branches 
abroad rather than subsidiaries? If so, would 
this be an advantage? 

i. To what extent would the risks of an 
untried company form, which might well be the 
subject of extensive litigation, be a 
disadvantage? 

j. Is it necessary or desirable for SEs to be 
required to have a minimum capital of 100,000 
ECU? (Paragraph 14) 

k. Is it necessary or desirable that an SE 
should be able to move its registered office 
from one Member State to another? (Paragraph 
14) 

l. Does the proposal contain any unnecessary 
regulation? 

m. In what ways could the proposal be made 
more useful for businesses? 

39. Does the proposal offer adequate protection to 
those involved in or dealing with an SE? 

a. Does the proposal offer adequate 
protection for shareholders' rights? 

b. Does the proposal offer adequate 
protection for minority shareholders? 

c. Does the proposal offer adequate 
protection of creditors and other third 
parties? 

i'-: / 
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d. Does the reliance on broad principles on 
fair dealings by directors provide adequate 
protection? (Paragraph 29) 

e. Insolvency proceedings in relation to an 
SE registered outside the UK would be subject 
to the laws of a foreign jurisdiction. 

(Paragraph 19) Is this necessary or desirable? 

f. What investigatory powers should be 
applicable to SEs? (Paragraph 27) 

g. Should SEs be able or required to register 
charges in the United Kingdom or elsewhere? 
(Paragraph 27) 

40 . The following issues raised in paragraph 38 
above are likely to affect the protection of 
shareholders, creditors and others. From this point 
of view, do you think that their treatment in the 
ECS is good or bad? 

(f) Non-executive directors 

(g) Reduced disclosure requirements 

(h) The possibility of operating more through 
overseas branches rather than subsidiary 
companies 

(i) Probability of litigation 

(j) Minimum capital 

(k) The ability to move registered office to 
another Member State. 

41 . To what extent does the proposal provide a 
workable corpus of company law? Would it offer 
sufficient legal certainty and clarity? 

a. What is your view of the extensive 
reliance on: 

i. existing and proposed directives 

ii. national implementation of such 
directives 

iii. other specified areas of national 
company law (in particular the reliance on 
national law to provide all sanctions - 
paragraph 21)? 

b. What is your view of the reference of 
matters not explicitly dealt with in the 
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regulation to general principles o;r national 
law? Would this adequately determine whether 
the ECS or national law applied? (Paragraph 9) 

c . Where national law applies , does the 
proposal adequately determine which national 
law applies? 

d. What are your views on the drafting 
relying more on general statements and less on 
detailed requirements than company law in the 
United Kingdom? (Paragraph 29) 

42. If you have identified any problems with the 
ECS or disadvantages of the SE, what would you 
recommend could be done to improve the proposal? 



A /l3 
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(Preparatory Acts) 



COMMISSION 



Amended proposal for a Council Regulation (EEC) (^) on the Sutute for a European Company 

(91/C 176/01) 

COM(91) 174 final — SYN 218 

(Submitted by the Commission pursuant to Article 149 (3) of the EEC Treaty on 16 May 1991) 



(M OJ No C 263 of 16. 10. 1989, p. 41. 



ORIGINAt PROPOSAL 



AMENDED PROPOSAL 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, Unchanged 



Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 100a 
thereof. 

Having regard to the proposal from the Commission, 

in cooperation with the European Parliament, 

Having regard to the opinion of the Economic and Social 
Committee, 

Whereas the completion of the internal market within the 
period set by Artide 8a of the Treaty, and the improvement 
it must bring about in the economic and sodal situation 
throughout the Community, mean not only that bamers to 
trade must be removed, but also that the structures of 
production must be adapted to the Community dimension; 
for this purpose it is essential that companies whose 
business is not limited to satisfying purely local needs 
should be able to plan and carry out the reorganization of 
their business on a Community scale; 
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Whereas such reorganization presupposes that existing 
companies from different Member States have the option of 
combining their potential by means of mergers; whereas 
such operations can be carried out only with due regard to 
the competition rules of the Treaty; 



Whereas restructuring and cooperation operations 
involving companies from different Member States give rise 
to legal and psychological difficulties and tax problems; 
whereas the approximation of Member States’ company 
law by means of directives based on Articles 54 of the 
Treaty can overcome some of these difficulties; whereas 
such approximation does not, however, remove the need 
for companies governed by different legal systems to 
choose a form of company governed by a partictilar 
national law; 



Whereas the legal framework in which business still has to 
be carried on in Europe, being still based entirely on 
national laws, thus no longer corresponds to the economic 
framework in which it must develop if the objectives set out 
in -Article 8a of the Treaty are to be achieved; whereas this 
situation forms a considerable obstacle to the creation of 
groups consisting of companies from different Member 
States; 



Whereas it is essential to ensure as far as possible that the 
economic unit and the legal unit of business in Europe 
coincide; whereas for this purpose provision should be 
made for creating, side by side with companies governed by 
a particular national law, companies formed and carrying 
on business under the law created by a Community 
regulation directly applicable in aU Member States; 



Whereas the provisions of such a regulation will permit the 
creation and management of companies with a European 
dimension, free from the obstacles arising from the 
disparity and the limited territorial application of national 
company laws; 



Whereas such a regulation forms part of the national legal 
systems and contributes to their approximation, thus 
constituting a measure relating to the approximation of the 
laws of the Member States with a view to the establishment 
and functioning of the internal market; 



Whereas the Statute for a European company (SE) is 
among the measures to be adopted by the Council before 
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1992 listed in the Commission’s White Paper on 
completing the internal market, approved by the European 
Council of June 1985 in Milan; whereas the European 
Council of 1987 in Brussels expressed the wish to see such 
a Statute created swiftly; 



Whereas since the presentation by the Commission in 1970 
of a proposal for a Regulation on the Statute for a 
European company, amended in 1975, work on the 
approximation of national company law has made 
substantial progress, so that on those points where the 
functioning of a European company does not need uniform 
Community rules, reference may be made to the law 
governing public companies in the Member State where it 
has its registered office; 



Whereas, without prejudice to any economic needs that 
may arise in the future, if the essential objeaive of the legal 
rules governing a European company is to be attained, it 
must be possible at least to create such a company as a 
means of enabling companies from different Member States 
to merge or to create a holding company, and of enabling 
companies and other legal bodies carrying on an economic 
activity, and governed by the laws of different Member 
States, to form a joint subsidiary; 



Whereas in the same context it should be possible for 
public limited companies with their registered office and 
central administration within the Community to transform 
into an SE without liquidation provided they have a 
subsidiary or a branch in a Member State other than that of 
their registered office; 



Whereas the European company itself must take the form Unchanged. 

of a public company limited by shares, this being the form 

most suited, in terms of both financing and management, 

to the needs of a company carrying on business on a 

European scale; whereas in order to ensure that such 

companies are of reasonable size, a minimum capital 

should be set which will provide them with sufficient 

assests without making it difficult for small and 

medium-sized businesses to form a European company; 



Whereas a European company must be efficiently managed 
and properly supervised; whereas it must be borne in mind 
that there are at present in the Community two different 
systems of administration of public companies; whereas, 
although a European company should be allowed to 
choose between the two systems, the respective 
responsibilities of those responsible for management and 
those responsible for supervision should be clearly 
defined; 
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Whereas, having regard to the approximation effected by 
the Fourth Council Directive 78/660/EEC (^) and the 
Seventh Council Direaive 83/349/EEC {-), as last 
amended in both cases by the Aa of Accession of Spain and 
Portugal, on annual accounts and consolidated accounts, 
the provisions of those Directives can be made applicable to 
European companies and such companies may choose 
between the options offered by those provisions; 



Whereas under the rules and general principles of private 
international law, where one undertaking controls another 
governed by a different legal system its ensuing rights and 
obligations as regards the proteaion of minority 
shareholders and third parties are governed by the law 
governing the controlled undertaking, without prejudice to 
the obligations imposed on the controlling undertaking by 
its own law, for example the requirement to draw up 
consolidated accounts; 



Whereas, without prejudice to the consequences of any 
later coordination of the law of the Member States, specific 
rules for the European company are not at present required 
in this field: whereas the rules and general principles of 
private international law should therefore be applied both 
in cases where the European company exercises control 
and in cases where it is the controlled company; 



Whereas the rule thus applicable in the case where the 
European company is controlled by another undertaking 
should be specified, and for this purpose reference should 
be made to the law governing public companies in the State 
where the European company has its registered office; 



Whereas for purposes of taxation the SE must be made 
subject to the legislation of the State in which it is resident; 
whereas provision should be made for deduction of losses 
incurred by the SE’s permanent establishments abroad; 
whereas in order to avoid any discrimination against other 
firms carrying on cross-border business, similar provisions 
will be proposed by means of a direaive for all other legal 
forms of business; 



Whereas each Member State must be required to apply in 
respea of infi-ingements of the provisions of this 
Regulation the sanction applicable to public limited 
companies governed by its law; 



Whereas for purposes of taxation the SE must be made 
subjea to the legislation of the State in which it is resident; 
whereas provision should be made for deduaion of losses 
incurred by the SE’s permanent establishments abroad; 
vvhereas in order to avoid any discrimination against other 
firms carrying on cross-border business, similar provisions 
have been proposed (i) by means of a directive for all other 
legal forms of business; 



Unchanged. 



Whereas the rules on the involvement of employees in the 
European company are contained in Directive ... based on 



(5) OJ No L 222, 14. 8. 1978, p. 11. 
OJNo L 193, 18. 7. 1983, p. 1. 



(^) OJ No C 53, 28. 2. 1991, p, 30. 
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Article 54 of the Treaty, and its provisions thus form an 
indissociable complement to this Regulation and must be 
applied concomitantly; 



Whereas, on matters not covered by this Regulation, the 
provisions of the law of the Member States and of 
Community law are applicable, for example on: 

— social security and employment law, 

— taxation and competition law, 

— intellectual property law, 

— insolvency law; 



Whereas the application of this Regulation must be 
deferred so as to enable each Member State to incorporate 
into its national law the provisions of the abovementioned 
Directive and to set up in advance the necessary machinery 
for the formation and operation of European companies 
having their registered office in its territory, so that the 
Regulation and the Directive may be applied 
concomitantly, 



HAS ADOPTED THIS REGULATION: 



TITLE I 



TITLE I 



GENERAL PROVISIONS GENERAL PROVISIONS 



Article 1 Article 1 

[Form of the European Company (SE)] 

1. Companies may be formed throughout the Community Unchanged, 
in the form of a European public limited company (Societas 
Europea, ‘SE’) on the conditions and in the manner set out 
in this Regulation. 



2. The capital of the SE shall be divided into shares. The 
liability of the shareholders for the debts and obligations of 
the company shall be limited to the amount subscribed by 
them. 



3. The SE shall be a commercial company whatever the Deleted, 
object of its undertaking. 

4. The SE shall have legal personality. Unchanged. 



3(5 
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Article 2 



Article 2 
(Formation) 

1. Public limited companies formed under the law of a 
Member State and having their registered office and central 
administration within the Community may form an SE by 
merging or by forming a holding company, provided at 
least two of them have their central administration in 
different Member States. 



2. Companies or firms within the meaning of the second 
paragraph of Article 58 of the Treaty and other legal 
bodies governed by public or private law which have been 
formed in accordance with the law of a Member State and 
have their registered office and central administration in 
the Community may set up an SE by forming a joint 
subsidiary, provided that at least two of them have their 
central administration in different Member States. 



Article 3 

(Formation with participation of an SE) 

1. An SE together with one or more other SEs or together 
with one or more limited companies incorporated under 
the laws of a Member State and having their registered 
office and central administration within the Community 
may form an SE by merging or by forming a holding 
company. 



1 . Public limited companies having a share capital formed 
under the law of a Member State and having their 
registered office and central administration within the 
Community may form an SE by merging, provided at least 
two of them have their central administration in different 
Member States. 

la. Public and private limited companies having a share 
capital formed under the law of a Member State and having 
their registered office and central administration within the 
Community may form an SE by forming a holding 
company, provided at least two of them: 

— have their central administration in different Member 
States, or 

have a subsidiary company or a branch office in a 
Member State other than that of their central 
administration. 

2. Companies or firms within the meaning of the second 
paragraph of Article 58 of the Treaty and other legal 
bodies governed by public or private law which have been 
formed in accordance with the law of a Member State and 
have their registered or statutory office and central 
administration in the Community may set up an SE by 
forming a joint subsidiary company provided at least two 
of them: 

— have their central administration in different Member 
States, or 

— have a subsidiary company or a branch office in a 
Member State other than that of their central 
administration. 

3. A public limited company which has been formed in 
accordance with the law of a Member State and has its 
registered office and central administration in the 
Community may form an SE by transforming itself, if it has 
a subsidiary company or a branch in a Member State other 
than that of this central administration. 



Article 3 



1. -An SE together with one or more other SEs or together 
with one or more public limited companies having a share 
capital formed under the law of a Member State and having 
their registered office and central administration in the 
Community may form an SE by merging. 



la. An SE together with one or more other SEs or 
together with one or more companies within the meaning 
of Article 2a may form an SE by forming a holding 
company. ^ 



&li> 
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2. An SE together with one or more other SEs, or together 
with one or more companies or legal bodies within the 
meaning of Article 2 (2) may set up an SE by forming a 
joint subsidiary. 

3. An SE may itself form one or more subsidiaries in the 
form of an SE. Such a subsidiary may not, however, itself 
establish a subsidiary in the form of an SE. 

Article 4 

(Minimum capital) 

1. Subject to paragraphs 2 and 3, the capital of an SE 
shall amount to not less than ECU 100 000. 

2. Where an SE carries on the business of a credit 
institution it shall be subjea to the minimum capital 
requirements laid down by the laws of the Member State in 
which it has its registered office in accordance with Article 
... of Council Directive on the coordination of laws, 
regulations and administrative provisions relating to the 
taking up and pursuit of the business of credit institutions 
and amending Direaive 77/780/EEC 1}). 

3. Where an SE carries on the business of an insurance 
undertaking it shall be subject to the minimum capital 
requirements laid down by the laws of the Member State in 
which it has its registered office. 



Article 5 

(Registered office of SE) 

The registered office of an SE shall be situated at the place 
specified in its statutes. Such place shall be within the 
Community. It shall be the same as the place where the SE 
has its central administration. 



2. An SE together with one or more ocher SEs, or together 
with one or more companies or legal bodies within the 
meaning of Article 2 (2), may set up an SE by forming a 
joint subsidiary. 

3. An SE may itself sec up one or more subsidiaries in the 
form of an SE. 



Article 4 



1. The subscribed capital of an SE shall amount to not 
less than ECU 100 000. 

2. The laws of a Member State requiring a greater 
subscribed capital for companies exercising certain types of 
activity shall apply to SEs with their registered office in that 
Member State. 



Deleted. 



Article 4a 

For the purposes of this Regulation the words ‘the statutes 
of the SE’ cover both the instrument of incorporation and, 
where they are the objea of a separate document, the 
statutes of the SE. 



Article 5 



Unchanged. 



Article 5 a 

1. The registered office of an SE may be transferred 
within the Community. Such transfer shall not result in the 
SE being wound up or in the creation of a new legal 
person. 

2. Where the transfer of the registered office results in a 
change of law applicable pursuant to Article 7 (1) (b) the 
transfer proposal shall be published in accordance with 
Article 9. 



(U OJNoC 84, 31.3. 1988, p. 1. 
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Article 6 

(Controlled and controlling undertakings) 

1. A ‘controlled undertaking’ means any undertaking in 

which a natural or legal person: 

(a) has a majority of the shareholders’ or members’ voting 
rights; or 

(b) has the right to appoint or remove a majority of the 
members of the administrative, management or 
supervisory board, and is at the same time a 
shareholder in, or member of, that undertaking; or 

(c) is a shareholder or member and alone controls, 
pursuant to an agreement entered into with other 
shareholders or members of the undertaking, a majority 
of the shareholders’ or members’ voting rights. 



No decision to transfer may be taken for two months after 
publication of the proposal. Any such decision shall be 
taken under the conditions laid down for the amendment of 
the statutes. 



The transfer of the registered office of the SE and the 
resulting amendment to its statutes shall take effect from 
the date of registration of the SE, in accordance with 
Article 8, in the register of the new registered office. That 
registration may not be effeaed until evidence has been 
produced that the proposed transfer of the registered office 
was published. 

3 . The termination of the SE’s registration at the register 
of its previous registered office may not be effected until 
evidence has been produced that the SE has been registered 
in the register of its new registered office. 

4. The new registration and the termination of the old 
registration shall both be published in the respective 
Member States in accordance with .Article 9. 



5. The new registration of the registered office of the SE 
may be relied on as against third persons from publication. 
Until such publication has been effeaed third panics may 
continue to rely on the old registered office unless the SE 
proves that such third panics were aware of the new- 
registered office. 



Article 6 



Unchanged. 



2. For the purposes of paragraph 1, the controlling 
undenaking’s rights as regards voting, appointment and 
removal shall include the rights of any other controlled 
undenaking and those of any person or body aaing in his 
or its own name but on behalf of the controlling 
undenaking or of any other controlled undenaking. 
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Article 7 Article 7 

(Scope of the Regulation) 



1. Matters covered by this Regulation, but not expressly 
mentioned herein, shall be governed: 


2. SEs shall be governed: 


(a) by the general principles upon which this Regulatioii is 
based; 


(a) — by the provisions of this Regulation, 

— where expressly authorized by this Regulation, by 
the provisions freely determined by the parties in 
the stamtes of the SE; 


(b) if those general principles do not provide a solution to 
the problem, by the law applying to public limited 
companies in the State in which the SE has its registered 
office. 


(b) failing this: 

— by the provisions of the law on public limited 
companies of the Member State in which the SE has 
its registered office, 

— by the provisions freely determined by the parties in 
the statutes, in accordance with the same conditions 
as for public limited companies governed by the law 
of the Member State in which the SE has its 
registered office. 


2. Where a State comprises several territorial units, each 
of which has its own rules of law applicable to the matters 
referred to in paragraph 1, each territorial unit shall be 
considered a State for the purposes of identifying the law 
applicable under paragraph 1(b). 


Unchanged. 


3. In matters which are not covered by this Regulation, 
Community law and the law of the Member States shall 
apply to the SE. 


Deleted. 


4. In . each Member State, and subjea to the express 
provisions of this Regulation, an SE shall have the same 
rights, powers and obligations as a public limited company 
incorporated unter national law. 


Unchanged. 


Article 8 
(Registration) 


Article 8 


1 . Every SE shall be registered in the State in which it has 
its registered office in a register designated by the law of 
that State in accordance with Article 3 of Directive 
68/151/EEC (1). 


Unchanged. 


2. Where an SE has a branch in a Member State other 
than that in which it has its registered office, the branch 
shall be registered in that other Member State under the 
procedures laid down in the laws of that Member State in 
accordance with Article ... of Council Directive ... on 
company law concerning disclosure requirements in respect 
of branches opened in a Member State by certain types of 
companies governed by the law of another State (^). 


2. For the purposes of its registration the name of the SE 
must be preceded or followed by the abbreviation ‘SE*. 


(1) Official Journal, English Special Edirion, 1968 (I), p. 41. 





(2) Oj No C 105, 21. 4. 1988, p. 6. 
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3. An SE shall nor be registered until a model for 
employee involvement has been chosen pursuant to Anicle 
3 of Directive ... complementing the Statute for a European 
company with regard to the involvement of employees in 
the European company. 


Article 9 

(Publication of documents) 


Article 9 


Publication of the documents and particulars concerning 
the SE which must be published under this Regulation shall 
be effeaed in the manner laid down in the laws of each 
Member State in accordance with Article 3 of Direaive 
68/151/EEC. 


Unchanged. 


Article 10 

(Notice in the Official Journal) 


Article 10 


1. Notice that an SE has been formed, stating the number, 
date and place of registration and the date and place of 
publication and the title of the publication shall be 
published for information purposes in the Official Journal 
of the European Communities after the publication referred 
to in Article 9. The same shall be done where a liquidation 
is terminated. 


1. Notice that the SE has been registered or that the 
liquidation of the SE has been concluded shall be published 
for information purposes in the Official Journal of the 
European Communities after publication in accordance 
with Article 9. That notice shall state the number, date and 
place of registration of the SE, the date and place of 
publication and the title of publication, the registered office 
of the SE and a summary statement of its objeas. 



Where the registered office of the SE is transferred in 
accordance with Article 5a a notice shall be published 
containing the same information together with that relating 
to the new registration. 



2. The Member States shall ensure that the particulars 
referred to in paragraph 1 are forwarded to the Official 
Publications Office of the European Communities within 
one month of the disclosure referred to in Article 9. ' 


Unchanged. 


Article 11 
(Documents of SE) 


Article 11 


Letters, order forms and similar documents shall state 
legibly; 


Letters and business correspondence for third parties shall 
state legibly: 


(a) the name of the SE, preceded or foUowed by the initials 
SE unless those initials already form part of the 
name; 


(a) the name of the SE, preceded or followed by the 
abbreviation ‘SE’; 


(b) the place of the register in which the SE is registered in 
accordance with Article 8 (1), and the number of the 
SE’s entry in that register; 

(c) the address of the SE’s registered office; 


(b) Unchanged. 


(d) the amount of capital issued and paid up; 


(d) Deleted 



b//o 
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(e) the SE’s VAT number; Deleted. 

(f) the faa that the SE is in liquidation if that is so. (f) the faa that the SE is in liquidation or under the 

administration of the courts if that is so. 



.Any branch of the SE, when registered in accordance with Deleted. 

Article 8 (2), must give the above particulars, together with 

those relating to its own registration, on the documents 

referred to in the first paragraph emanating from that 

branch. 



TITLE II TITLE II 

FORMATION FOMATION 

SECTION 1 

GENERAL GENERAL 



Article 11a 

1 . Subject to the following provisions, the formation of an 
SE shall be governed by the law applicable to the formation 
of public limited companies in the Member State in which 
the SE establishes its registered office. 



2. The formation of an SE shall be published in 
accordance with Article 9. 



Article 12 Article 12 

(Founder companies) 

The founder companies of an SE for the purposes of this Unchanged. 

Title are the companies, firms and other legal bodies which 
may form an SE by the means of formation provided for in 
Articles 2 and 3. 



Article 13 Article 13 

(Instrument of incorporation and statutes of the SE) 

The founder companies shall draw up the instrument of Deleted, 
incorporation and the statutes, if the statutes are a separate 
instrument, in the forms required for the formation of 
public limited companies by the law of the State in which 
the SE is to have its registered office. 

S(t\ 
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Article 14 

(Experts; verification) 

The provisions of national law concerning the examination 
of consideration other than cash, adopted in the State in 
which the SE is to have its registered office, pursuant to 
Article 10 of Directive 77/91 /EEC (^), shall apply. 



Article IS 

(Supervision of formation) 

The procedures for ensuring that the requirements of this 
Regulation and, where appropriate, of applicable national 
law, are complied with in regard to the formation of an SE 
and its statutes shall be those provided in respect of public 
limited companies under the law of the State in which the 
SE is to have its registered office. Member States shall take 
the measures necessary to ensure that such procedures are 
effeaive. 



Article 16 
(Legal personality) 

The SE shall have legal personality as from the date set by 
the law of the State in which it is to have its registered 
office. 



AMENDED PROPOSAL 



Article 14 



Deleted. 



Article IS 



Deleted. 



Article 16 



The SE shall acquire legal personality on the date on which 
it is registered in the register referred to in Article 8. 



SECTION 2 



SECTION 2 



FORMATION BY MERGER 



FORMATION BY MERGER 



Article 17 
(Definition) 

1. In the formation of an SE by merger, the merging 
companies shall be wound up without going into 
liquidation and transfer to the SE all their assets and 
liabilities in exchange for the issue to their shareholders of 
shares in the SE and a cash payment, if any, not exceeding 
10 % of the nominal value of the shares so issued or, where 
there is no nominal value, of thier accounting par value. 

2. A company may participate in the formation of an SE 
by merger even if it is in liquidation, provided it has not yet 
begun to distribute its assets to the shareholders. 



Article 17 



1. An SE may be formed by the merger of public limited 
companies in accordance with Article 2 (1). The merging 
companies shall be wound up without going into 
liquidation and transfer to the SE all their assets and 
liabilities in exchange for the issue to their shareholders of 
shares in the SE and a cash payment, if any, not exceeding 
10 % of the nominal value of the shares so issued. 

Deleted. 



0 ) OJ No L 26, 31. 1. 1977, p. 1. 
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3. The rights of the employees of each of the merging Deleted, 
companies shall be protected in accordance with the 
provisions of national law giving effect to Directive 
77/187/EEC (1). 



Article 18 



Article 18 



(Draft terms of merger) 



1. The administrative or management board of the 
founder companies shall draw up draft terms of merger. 
The draft terms of merger shall include the following 
particulars; 



1. The administrative or management boards of the 
founder companies shall draw up draft terms of merger. 
The draft terms of merger shall include at least the 
following particulars: 



(a) the type, name and registered office of each of the 
founder companies and of the SE; 



(a) the name and registered office of each of the founder 
companies together with those proposed for the SE; 



(b) the share exchange ratio and, where appropriate, the Unchanged, 
amount of any cash payment; 



(c) the terms relating to the allotment of shares of the 
SE; 



(d) the date from which the holding of shares of the SE 
entides their holders to participate in profits and any 
special conditions affeaing that entidement; 

(e) the date from which transactions by the founder 
companies will be treated for accounting purposes as 
being those of the SE; 

(f) the rights conferred by the SE on the holders of shares 
to which special rights are attached and on the holders 
of securities ocher than shares, or the measures 
proposed concerning them; 

(g) any special advantage granted to the experts appointed 

under Article 21 (1) or to members of the 

adminsitrative, management, supervisory or controlling 
bodies of the founder companies. 

2. The draft terms of merger shall be drawn up and Unchanged, 

certified in due legal form if the law of the Member State in 

which any of the founder companies has its registered office 
so requires. 

3. The law of the Member State requiring that the draft Deleted, 
terms of merger be drawn up and certified in due legal form 

shall determine the person or authority competent to do so. 

Where the laws of several Member States in which the 
founder companies have their registered offices require the 
draft terms of merger to be drawn up and certified in due 
legal form, this may be done by any person or authority 
competent under the law of one of those Member States. 
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Article 19 

(Publication of the draft terms of merger) 



Article 19 



1. For each of the founder companies, the draft terms of 
merger shall be published in the manner prescribed by the 
laws of each Member State in accordance with Article 3 of 
Directive 68/151/EEC at least one month before the date 
of the general meeting called to decide thereon. 



2. For each of the founder companies, the publication of 
the draft terms of merger referred to in paragraph 1, 
effected in accordance with Article 3 (4) of Direaive 
68/151/EEC, shall contain at least the following 
particulars: 

(a) the type, name and registered office of the founder 
companies; 

(b) the register in which the documents and particulars 
referred to in Article 3 (2) of Directive 68/ 151 /EEC 
are filed in respea of each founder company, and the 
number of the entry in that register; 

(c) the conditions which determine, in accordance with 
■Article 25, the date on which the merger and formation 
shall take effea. 



3. The publication shall also specify the arrangements 
made in accordance with the provisions of national law 
giving effect to Articles 13, 14 and 15 of Direaive 
78/855/EEC (^) and with Article 23 of this Regulation for 
the exercise of the rights of the creditors of the founder 
companies. 



Article 20 
(Board’s report) 

The administrative or management board of each of the 
merging companies shall draw up a detailed written report 
explaining and justifying the draft terms of merger from the 
legal and economic point of view and, in particular, the 
share exchange ratio. 



The report shall also indicate any special valuation 
difficulties which have arisen. 



Unchanged. 



2. For each of the founder companies, the publication of 
the draft terms of merger in accordance with paragraph 1 , 
shall contain the following particulars: 



Unchanged. 



Deleted. 



the proposed name and proposed registered office of the 
SE. 



3. The publication shall also specify the arrangements 
made in accordance with ■Article 23 of this Regulation for 
the exercise of the rights of the creditors of the founder 
companies. 



Article 20 



The administrative or management board of each of the 
founder companies shall draw up a written report 
explaining and justifying the draft terms of merger from the 
legal and economic point of view and, in particular, the 
proposed share exchange ratio. 



Unchanged. 



(I) OJ No L 295, 20. 10. 1977, p. 36. 
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Article 21 

(Supervision of the condua of the merger) 

1 , One or more experts, acting on behalf of each founder 
company but independent of them, appointed or approved 
by a judicial or administrative authority in the Member 
State in which the company concerned has its registered 
office, shall examine the draft terms of merger and draw up 
a written report for the shareholders. 



2. In the repon referred to in paragraph 1 the experts 
must state whether, in their opinion, the share exchange 
ratio is fair and reasonable. The statement must at least: 

(a) indicate the method(s) used in arriving at the proposed 
share exchange ratio; 

(b) state whether the method(s) used are adequate in the 
circumstances, the values arrived at using each method 
and an opinion on the relative importance attributed to 
such methods in arriving at the value decided on. 



The report shall also indicate any special valuation 
difficulties which have arisen. 



3. Each expert shall be entitled to obtain from the 
merging companies all relevant information and documents 
and to carry out all necessary investigarions. 



4. Where the laws of all the Member States in which the 
founder companies have their registered office make 
provision for one or more independent experts to be 
appointed for all the founder companies, such appointment 
may be made, at the joint request of those companies, by a 
judicial or administrarive authority in any of the Member 
States. In such cases the law of the Member State of the 
appointing authority shall determine the content of the 
expert’s report. 



Article 21 



Unchanged. 



la. Such experts may, depending on the law of each 
Member State, be natural persons, legal persons or 
companies or firms. 



Unchanged. 



4. One or more independent experts, appointed or 
approved for such purposes by a judicial or administrative 
authority in the Member State of one of the founder 
companies or of the proposed SE, may, where the founder 
companies agree, examine the draft terms of merger and 
draw up one written report for the shareholders of the 
founder companies. 



Article 22 Article 22 

(Approval of the merger by general meetings) 

1. The draft terms of merger and the instrument of Unchanged, 
incorporation of the SE and, if the stamtes are a separate 
instrument, its statutes shall be approved by the general 
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meeting of each of the founder companies. The resolution 
of the general meeting approving the merger shall be 
subjeCT to the provisions giving effea to Anicle 7 of 
Directive 78/855/EEC in the case of domestic mergers. 



2. For each of the founder companies, the provisions of 
national law adopted in accordance with Article 11 of 
Directive 78/855 /EEC shall apply to the information to be 
provided to shareholders before the date of the general 
meeting called to approve the merger. 



Article 23 

(Protection of creditors) 

The following provisions of the national law to which the 
founder companies are subject shall apply: 

(a) the provisions relating to the proteaion of the interests 
of creditors and debenture holders of the companies in 
the case of domestic merger; 

(b) the provisions relating to the proteaion of the 
interests of holders of securities, other than shares, 
which carry special rights, provided that where the 
SE is being formed by the merger of public limited 
companies: , 

— the law of the State in which each of the 
companies has its registered office shall 
determine whether a meeting of the holders of 
such securities may approve a change in their 
rights, 



•\.MENDED PROPOSAL 



2. For each of the merging companies, the provisions of 
national law in accordance with Article 11 of Direaive 
78/ 855/EEC shall apply to the documents to be available 
to shareholders for inspection before the date of the general 
meeting called to approve the merger. 



Article 23 



The provisions of the law of the Member State to which the 
founder company is subjea shall apply as in the case of a 
merger of public limited companies with regard to the 
proteaion of the interests of: 

— aeditors of the founder companies, 

— holders of debt securities of the founder companies, 

— holders of securities, other than shares, which carry 
special rights in the founder companies. 



— the law of the State in which the SE is to have its 
registered office shall determine whether the 
holders of such securities are entitled to require 
the SE to redeem their securities. 



Article 24 

(Supervision of the legality of mergers) 

1. Where the laws of a Member State governing one or 
more founder companies provide for judicial or 
administrative preventative supervision of the legality of 
mergers those laws shall apply to those companies. 



2. Where the laws of a Member State governing one or 
more founder companies do not provide for judicial or 
administrative preventative supervision of the legality of 
mergers, or where such supervision does not extend to all 
the legal aas required for a merger, the national provisions 
giving effea to Ajrtide 16 of Directive 78/ 855/EEC shall 
apply to the company or companies concerned. Where 
those laws provide for a merger contraa to be concluded 



Article 24 



1 . Supervision of the legality of the merger shall be carried 
out, for the part of the procedure concerning each founder 
company, in accordance with the law of the Member State 
governing the founder company which applies to mergers 
of public limited companies. 



2. The competent authority in question shall issue a 
certificate attesting that the prior formalities for a merger 
have been completed in respea of the founder company. 



sji(> 
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following the decisions of the general meeting held 
concerning the merger, that contract shall be concluded by 
all the companies involved in the operation. Article 18 (3) 
shall apply. 

3. Where the laws of the State m which the SE is to have Deleted, 
its registered office and the laws governing one or more of 

the founder companies provide for judicial or 
administrative preventative supervision of the legality of 
mergers, such supervision shall be carried out first in 
respect of the SE. The supervision may be carried out in 
respect of the founder companies only when it can be 
shown that such supervision has been carried out in respect 
of the SE in accordance with Article IS. 

4. Where the laws governing one or more of the founder Deleted, 
companies taking part in the merger provide for judicial or 
administrative preventative supervision of the legality of 

mergers whereas the laws governing one or more of the 
other founder companies taking part in the merger do not, 
such supervision shall be carried out on the basis of the 
documents drawn up and certified in due legal form 
referred to in Article 16 of Direaive 78 7855/ EEC. 



Article 24a 

1. The supervision of the legality of the merger shall be 
carried out, for the pan of the procedure concerning the 
completion of the merger and the formation of the resulting 
SE, by the authority competent in the Member State of the 
proposed registered office of the SE to supervise the legality 
of mergers of public limited companies. 

2. To this end each founder company shall submit to the 
competent authority the certificate referred to in Article 24 
( 2 ). 

3. That authority shall supervise in particular that the 
founder companies have approved the draft terms of 
merger in the same terms, together with the statutes of the 
proposed SE and the model of involvement to apply to it 
pursuant to Article 3 of Directive ... complementing the 
Statute for a European Company with regard to the 
involvement of employees in the European Company. 

4. That authority shall also supervise that the formation 
of the SE has taken place under the conditions determined 
by the law of the registerd office in accordance with Article 
11a. 



Article 25 
(Effective date) 

The date on which the merger and the simultaneous 
formation of the SE takes effect shall be determined by the 
law of the State in which the SE has its registered office. 



Article 25 



The merger and the simultaneous formation of the SE shall 
take effect on the date on which the SE is registered in 
accordance with Article 8. 
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That date must be after all necessary supervision has been 
carried out, and, where appropriate, the certified 
documents referred to in Article 24 have been drawn up for 
each of the founder companies. 



Article 26 
(Publicity) 

For each of the founder companies, the merger must be 
publicized in the manner prescribed by national law, in 
accordance with Article 3 of Directive 68/ 151/EEC. 



Article 27 

(Effeas of the merger) 

A merger shall have the following consequences ipso jure 

and simultaneously: 

(a) the transfer, both as between the founder companies 
and the SE and as regards third parries, of all the assets 
and liabilities of the founder companies to the SE; 

(b) the shareholders of the founder companies become 
shareholders of the SE; 

(c) the founder companies cease to exist. 



Article 28 

{Liability of board members) 

The liability of members of the administrative or the 
management board of founder companies and of such 
companies’ experts shall be governed by the provisions of 
national law giving effect to Articles 20 and 21 of Direaive 
78/855/ EEC in the State in which the founder company 
concerned has its registered office or, where appropriate, 
by this Regulation. 



However, in the case of an appointment under Article 21 
(4), the liability of the expert or experts shall be governed 
by the law of the Member State of the judicial or 
administrative authority which appointed them. 



•VvlENDED PROPOSAL 



The SE shall not be registered until the formalities referred 
to in Articles 24 and 24a have been completed. 



Article 26 



For each of the founder companies, the completion of 
merger shall be published in accordance with the provisions 
of national law in accordance with Articles 3 of Direaive 
68/151/EEC. 



Article 27 



1. A merger shall have the following consequences ipso 
jure and simultaneously: 

(a) the universal transfer of all the assets and liabilities of 
the founder companies to the SE, which can also be 
relied upon as against third parties; 

Unchanged. 



2. Where in the case of a merger of public limited 
companies the law of a Member State requires the 
completion of any special formalities before the transfer of 
certain assets, rights and obligations by the founder 
companies becomes effeaive against third parties those 
formalities shall apply and shall be completed either by the 
founder companies or by the SE following its registration. 



Article 28 



The liability of members of the management or 
administrative board of founder companies and that of the 
expens referred to in Anicle 21 shall be governed 
respectively by the provisions of national law in accordance 
with Articles 20 and 21 of Directive 78/855/EEC of the 
Member State governing the- founder company in 
question. 



Deleted. 



s/is 
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Article 29 
(Nullity) 

The question of the nullity of a merger that has taken effect 
pursuant to Article 25 shall be governed by the national 
law of the company concerned, but a merger may be 
declared null and void only where there has been no 
judicial or administrative preventative supervision of its 
legality or where there is no certified documentation where 
such supervision or the drawing up of such documentation 
is laid down by the laws of the Member State governing the 
relevant company. 

However, where the laws of the State in which the SE has 
its registered office do not provide for a merger to be 
declared null and void on such grounds, no such nullity 
may be declared. 



Article 30 

(Merger: Shareholdings between fellow founder 

companies) 

Articles 17 to 29 shall also apply where one of the founder 
companies holds all or part of the shares of another 
founder company. In such a case, shares in founder 
companies which come into the possession of the SE as part 
of the assets of a founder company shall be cancelled. 



Article 29 



1. A merger that has taken effect in accordance with 
Article 25 may only be declared null and void where there 
has been no supervision of its legality as stipulated in 
Articles 24 and 24a and where such grounds for nullity 
exist for the merger of public limited companies under the 
law of the Member State in which the SE has its registered 
office. 



2. Nullification preceedings may nor be initiated more 
than six months after the date on which the merger 
becomes effective as against the person alleging nullity or if 
the situation has been reaified. 



Article 30 



Deleted. 



Article 30a 

l 

1. Where a founder company holds 90 % or more of the 
shares in any other founder company, the merger may be 
effected in accordance with the simplified arrangements 
provided by the law of the Member State to which the 
former founder company is subject in accordance with 
Chapter IV of Directive 78 7855/ EEC. 



2. The merger may be effected in accordance with the 
simplified arrangements provided by the law of the 
Member State to which one of the founder companies is 
subject in accordance with Chapter IV of Directive 
78/855/EEC where at least 90% of the shares of 
the founder companies are held by the same company 
or by undertakings controlled by it within the meaning of 
Article 6. 

sji^ 
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SECTION 3 SECTION 3 

FORMATION OF AN SE HOLDING COMPANY FORMATION OF AN SE HOLDING COMPANY 



Article 31 
(Definition) 

1. If an SE is formed as a holding company, all the shares 
of the founder companies shall be transferred to the SE in 
exchange for shares of the SE. 



2. The founder companies shall continue to exist. Any 
provisions of the laws of the States in which the founder 
companies have their registered office, requiring that a 
company be wound up if all its shares come to be held by 
one person, shall not apply. 



Article 31 



1. An SE may be formed as a holding company pursuant 
to Article 2 (la). 

Companies participating in the formation of an SE holding 
company shall continue to exist notwithstanding any laws 
of the Member States requiring companies to have more 
than one shareholder. 



2. The management or administrative boards of the 
founder companies shall draw up draft terms for the 
formation of an SE holding company in the same terms. 
The draft terms shall contain the maners referred to in 
Article 18(1) (a), (b) and (c) together with the reasons for 
the formation. It shall fix the percentage of the shares of 
the founder companies to be exchanged upon which the 
formation of the SE is to be conditional. This percentage 
shall not be less than 51% of the shares having the right to 
vote. 



3. The general meeting of each founder company shall 
approve the draft terms for the formation of the SE holding 
company together with the instrument of incorporation 
and, if they are contained in a separate document the 
statutes of the SE. The resolution of the general meeting 
shall be subject to the provisions of national law in 
accordance with Article 7 of Directive 78/855/EEC 
applying to national mergers. 



Article 31a 

1. The shareholders of the founder companies shall have a 
period of three months from the general meeting approving 
the formation of the SE holding to assign their shares to the 
proposed SE. 



2. The SE holding shall be formed if within the period set 
out in paragraph 1 sufficient shareholders have assigned 
their shares to the SE in accordance with the conditions 
determined by the draft terms of formation. 



3 . The SE holding shall not be registered until it is shown 
both that the formalities set out in Anicle 31 have been 
completed and that the condition set out in paragraph 2 
has been fulfilled. 

£{ 2.0 
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Article 32 

(Draft terms of formation) 


Article 32 


1. The administrative or management board of the 
founder companies shall draw up draft terms for the 
formation of an SE holding company containing the 
particulars referred to in Articles 18 (1) (a), (b) and (c) and 
21 and shall prepare the report provided for in Article 
20. 

2. The provisions of Article 21 shall apply to the 
supervision of the formation of the holding company in 
respect of each founder company. 

3. The provisions of Article 22 shall apply to the approval 
of the formation of the holding company by the general 
meeting of each of the h mder companies. 

4. The provisions of Article 28 on the liability of board 
members shall apply. 

5. The formation of an SE holding company may be 
declared null and void only for failure to supervise the 
formation of the holding company in accordance with 
Article 29. 

6. For the purposes of applying the provisions of Section 2 
on formation by merger, merger shall be read as formation 
of an SE holding company. 


Deleted 


Article 33 

(Matters affecting employees) 


Article 33 


The administrative or management board of each of the 
founder companies shall discuss with the representatives of 
its employees the legal, economic and employment 
implications of the formation of an SE holding company 
for the employees and any measures proposed to deal with 
them. 


Deleted. 


SECTION 4 


SECTION 4 


FORMATION OF A JOINT SUBSIDIARY 


FORMATION OF A JOINT SUBSIDIARY 


Article 34 

(Draft terms of formation) 


Article 34 


If a joint subsidiary is formed in the form of an SE, the 
administrative or the management board of each of the 
founder companies shall draw up draft terms for the 
formation of the subsidiary including the following 
particulars: 

(a) the type, name and registerd office of the founder 
companies and of the proposed SE; 

(b) the size of the shareholdings of the founder companies 
in the SE; 

(c) the economic reasons for the formation. 


An SE may be formed as a joint subsidiary pursuant to 
Article 2 (2). 


B| 
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Article 3S 

(Approval of the formation) 

1. The draft terms of formation and the instrument of 
incorporation of the SE and its statutes, if the statutes are a 
separate instrument, its statutes shall be approved by each 
of the founder companies in accordance with the law which 
governs it. 

2. Founder companies incorporated under national law 
shall be subject to all the provisions governing their 
participation in the formation of a subsidiary in the form of 
a public limited company under narional law. 

3. Where a founder company itself has the form of an SE, 
the following provisions shall apply: 

(a) the instrument of incorporation and the statutes shall 
be authorized in accordance with Article 72 of this 
Regulation; 

(b) jf the decision on the participation of the SE in the 
formation of the subsidiary falls within the matters to 
be decided by the general meeting, the instrument of 
incorporation and the statutes must also be approved 
by the general meeting. 



SECTION 5 

FORMATION OF A SUBSIDIARY BY AN SE 



Article 36 

(Draft terms of formation) 

If an SE forms a subsidiary in the form of an SE, the 
administrative or management board shall draw up draft 
terms for the formation of the subsidiary. Those draft 
terras shall include the following particulars: 

(a) the name and registered office of the founder company 
and the instrument of incorporation of the subsidiary or 
its statutes, if the statutes are a separate instrument; 

(b) the economic reasons for the formation. 



Article 37 

(Approval of the formation) 

The instrument of incorporation of the subsidiary or its 
statutes, if the statutes are a separate instrument, shall be 
approved in accordance with Article 35 (3). 



A.MENDED PROPOSAL 

Article 35 

Deleted. 



Unchanged. 

Deleted. 



SECTION 5 

FORMATION OF A SUBSIDIARY BY AN SE 
Article 36 

Deleted. 



Article 37 

Deleted. 
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SECTION 6 

FORMATION OF AN SE BY CONVERSION OF AN 
EXISTING PUBLIC LIMITED COMPANY 



Article 3 I’d 

An SE may be formed by the conversion of a public limited 
company in accordance with Article 2 (3). 

Without prejudice to Article 8, such conversion shall not 
give rise to the company being wound up nor to a new legal 
person being created. 

The management or administrative board of the company 
in question shall draw up draft terms for the conversion 
covering the legal and economic aspects of the 
conversion. 

The conversion together with the instrument of 
incorporation, if they are in a separate document, and the 
statutes of the SE shall be approved by the general meeting 
of the company in question in accordance with the 
provisions of the law of the Member State of its registered 
office in respect of an amendment of its instrument of 
incorporation or the statutes. 

The SE so formed shall comply with the conditions set out 
in this Regulation. 



TITLE III 



TITLE III 



CAPIT.AL — SHARES — DEBENTURES 



CAPITAL — SHARES — DEBENTURES 



Article 38 
(Capital of the SE) 

1. The capital of the SE shall be denominated in ecus. 

2. The capital of the SE shall be divided into shares 
denominated in ecus. Shares issued for a consideration 
must be paid up at the time the company is registered in the 
Register referred to in Article 8 ( 1 ) to the extent of not less 
than 25 % of their nominal value. However, where shares 
are issued for a consideration other than cash at the time 
the company is registered, that consideration must be 
transferred to the company in full within five years of the 
date on which the company was incorporated or acquired 
legal personality. 



Article 38 



Unchanged. 

2. The capital of the SE shall be divided into shares 
denominated in ecus. 

2a. Shares issued for cash must be paid up at the time the 
SE is registered to the e.xtent of not less than 25 % of their 
nominal value. 

2b. Where shares are issued for a consideration other than 
in cash at the time the SE is incorporated, that 
consideration must be transferred to the SE in full within at 
most five years of the registration of the SE. 

The provisions of the law of the Member State of the 
registered office of the SE concerning the valuation of 
consideration other than in cash in accordance with 
Article 10 of Directive 77/91 /EEC shall apply. 
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3. The subscribed capital may be formed only of assets 
capable of economic assessment. However, an undertaking 
to perform work or to supply services may not form part of 
these assets. 



Article 39 

1. Shares may not be issued at a price lower than their 
nominal value. 



2. Professional intermediaries who undertake to place 
shares may be charged less than the total price of the shares 
for which they subscribe in the course of such a 
transaction. 



Article 40 

All shareholders in like circumstances shall be treated in a 
like manner. 



A.MEN'DED PROPOSAL 



Unchanged. 



Article 39 

Unchanged. 



2. However, professional intermediaries who undertake 
to place shares may be charged less than the total price of 
the shares for which they subscribe in the course of such a 
transaction, on condition that such reduction is provided 
for by the law of the Member State of the registered office 
of the SE and falls within the limits so authorized. 



Article 40 

Unchanged. 



Article 41 

Subject to the provisions relating to the reduction of Unchanged, 
subscribed capital, the shareholders may not be released 
from the obligation to pay up their contributions. 



Article 41 



Article 42 
(Increase in capital) 

1. The capital of the SE may be increased by the 
subscription of new capital. An increase in capital shall 
require amendment of the statutes. Shares issued for a 
consideration in the course of an increase in subscribed 
capital must be paid up to not less than 25 % of their 
nominal value. Where provision is made for an issue 
premium, it must be paid in full. 



2. Where all or pan of the consideration for the increase 
m capital is in a form other than cash, a repon on the 
valuation of the consideration shall be submitted to the 
general meeting. The repon shall be prepared and signed 
by one or more expens independent of the SE and 
appointed or approved by the coun within whose 
lurisdiction the registered office of the SE is situated. 



3. The expens repon shall be published in accordance 
with Anicle 9. 



Article 42 



1. Without prejudice to Anicle 43, an increase in capital 
shall be decided by the general meeting in accordance with 
and pursuant to Anicle 97. 

The decision and the increase in subscribed capital shall be 
published in accordance with Anicle 9. 



2. The SE may effect the increase of capital in any 
manner permitted in respea of public limited companies 
governed by the Member State where the SE has its 
registered office. 



3. Shares issued for cash in the course of an increase in 
subscribed capital must be paid up to the extent of not less 
than 25 % of their nominal value. Where provision is made 
for an issue premium, it must be paid in full. 
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4. Any increase in subscribed capital must be decided 
upon by the general meeting. Both this decision and the 
increase in the subscribed capital shall be published in 
accordance with Article 9. 



5. Where the capital is increased by the capitalization of 
available reserves, the new shares shall be distributed 
amongst the shareholders in porportion to their existing 
shareholdings. 

However, in its decision on the increase in capital, the 
general meeting may decide that some or all of the new 
shares shall be distributed amongst the employees of the 
SE. 



4. Where shares are issued for a consideration other chan 
in cash in the course of an increase in capital, the 
provisions of the law of the Member State of the registered 
office of the SE in accordance with Article 27 of Directive 
77/91/EEC shall apply. 

Deleted. 



6. Where the increase in capital is not entirely subscribed, 
the capital shall be increased to the amount of the aaual 
subscriptions only where the terms of the issue expressly so 
provide. 

7. Where the general meeting decides on an increase in 
capital when the existing capital is not fully paid up, the 
management or administrative board shall inform 
subscribers of this before they have subscribed. 



Article 43 Article 43 

(Authorization of future increase in capital) 



1. The statutes or instrument of incorporation or the 
general meeting, the decision of which must be published in 
accordance with Article 9, may authorize an increase in the 
subscribed capital, provided that such increase shall not 
exceed one-half of the capital already subscribed. 



1. The statutes or the general meeting, the decision of 
which must be published in accordance with Article 9, may 
authorize an increase in the subscribed capital not 
exceeding the limit fixed, if any, for public limited 
companies governed by the law of the Member State of the 
registered office of the SE. 



A decision of the general meeting authorizing increases in 
capital shall be taken in accordance with Article 97. 



2. Where appropriate, the increase in the subscribed Unchanged. 

capital up to the maximum authorized under paragraph 1 

shall be decided by the adminstrative or the management 

board. The power of such body in this respect shall be for a 

maximum period of five years, and may be renewed one or 

more times by the general meeting, each time for a period 

not exceeding five years. 



3. The administrative or the management board must 
register decisions authorizing a future increase in capital. 

The administrative or the management board must register, 
and publicize in accordance with Article 9, all issues of 
shares up to the maximum authorized capital limits and the 



3. The decision referred to in paragraph 2 together with 
the completion of increases of capital shall be published in 
accordance with Article 9. 



3ll5 
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consideration furnished for those shares. In addition, the 
board shall report each year in the notes on the accounts on 
the use it has made of the authorization. 



4. Where the authorized capital has been fully subscribed Unchanged. 

or where the period referred to in paragraph 2 has elapsed 

with only part of the authorized capital having been 

subscribed, the administrative or the management board 

shall amend the statutes to indicate the new total capital. 



Where the authorization to increase capital has not been Deleted, 
used, the administrative or the management board shall 
decide to delete the authorization clause referred to in 
paragraph 1. The board shall register such decisions. 



5. Where an increase in capital is not fully subscribed, the 
capital shall be increased by the amount of the 
subscriptions received only if the conditions of the issue so 
provide. 



Article 44 Article 44 

(Subscription rights of shareholders) 

1. Whenever capital is increased by consideration in cash, Unchanged, 
the shares must be offered on a pre-emptive basis to 
shareholders in proportion to the capital represented by 
their shares. 



la. Where the increase in capital is limited in one class of 
shares, the shareholders of other classes shall not have any 
right of pre-emption until the right has been exercised by 
the shareholders of the class to which the increase relates. 



2. Any offer of subscription on a pre-emptive basis and 
the period within which this right must be exercised shall 
be published in accordance with Article 9. However, it may 
be provided that such publication is not required where all 
the shares of the SE are registered. In such case, all the 
shareholders must be informed in writing. The right of 
pre-emption must be exercised within a period which shall 
not be less than 14 days from the dace of publication of the 
offer or from the date of dispatch of the letters to the 
shareholders. 



2. Any offer of subscription on a pre-emptive basis and 
the period within which this right must be exercised shall 
be published in accordance with Article 9. However, it may 
be provided that such publication is not required where all 
the shares of the SE are registered. In such case, all the 
shareholders must be informed in writing. The right of 
pre-emption must be exercised within a period which shall 
not be less than one month from the date of publication of 
the offer or from the date of dispatch of the letters to the 
shareholders. 



3. The right of pre-emption may not be restriaed or 
withdrawn by the statutes or the instrument of 
incorporation. This may, however, be done by decision of 
the general meeting. The administrative or the management 
board shall be required to present to such a meeting a 



3. The right of pre-emption may not be restriaed or 
withdrawn by the statutes or the instrument of 
incorporation. This may, however, be done by decision of 
the general meeting. The administrative board or the 
management board shall be required to present to such a 
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written report indicating the reasons for restriction or 
withdrawal of the right of pre-emption and justifying the 
proposed issue price. The decision shall require at least a 
two-thirds majority of the votes attaching to the securities 
represented or to the subscribed capital represented. The 
decision shall be published in accordance with Article 9. 

4. The statutes, the instrument of incorporation, or the 
general meeting, acting in accordance with the rules for a 
quorum, a majority and publication set out in paragraph 3, 
may give the power to restrict or withdraw the right of 
pre-emption to the administrative or the management 
board which is empowered to decide on an increase in 
subscribed capital within the limits of the authorized 
capital. This power may not be granted for a longer period 
than the power for w'hich provision is made in Article 43 
( 2 ). 

5. Shareholders may obtain copies of the reports referred 
to in paragraph 3 free of charge from the day on which 
notice of the general meeting is given. A statement to that 
effect shall be made in the notice convening the general 
meeting. 



meeting a written report indicating the reasons for 
authorizing the restriction or withdrawal of pre-emption 
and justifying the proposed issue price. 

The decision shall be taken pursuant to .A.rticle 97 and shall 
be published in accordance with .Article 9. 

Deleted. 



Unchanged. 



6. Paragraphs 1 to 5 shall apply to the issue of all 
securities which can be convened into shares or which 
carry the right to subscribe for shares, but not to the 
conversion of securities and the exercise of the right to 
subscribe. 

7. The right of preemption is not excluded where, in 
accordance with the decision to increase the subscribed 
capital, shares are issued to banks or other financial 
institutions with a view to their being offered to 
shareholders of the SE in accordance w'ith paragraphs 1 
and 2. 



Article 4S 

(Reduction of capital) 

1. Any reduction in the subscribed capital, except under a 
coun order, must be subject at least to a decision of the 
general meeting acting in accordance with the rules for a 
quorum and a majority laid down in Article 44 (3). Such 
decision shall be published in accordance with Article 9. 

The notice convening the general meeting must specify at 
least the purpose ot the reduction and the way in which it is 
to be carried out. 



Article 4S 



1. Any reduction in the subscribed capital, except under a 
court order, must be subjea at least to a decision of the 
general meeting in accordance with Article 97. The 
decision shall be published in accordance with Article 9. 



The notice convening the general meeting shall specif>' the 
purpose of the reduction and the way in which it is to be 
carried out. 



2. Where there are several classes of shares, the decision Deleted, 
of the general meeting concerning a reduction in the 
subscribed capital shal be subject to a separate vote, at least 
for each class of shareholders whose rights are affected by 
the transaction. 
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3. A reduction of capital shall be effected by reducing the 
nominal value of the shares. However, the nominal 
subscribed capital may not be reduced to an amount less 
than the minimum capital. Only where losses have been 
incurred may the general meeting decide to reduce the 
capital below the minimum capital, and in that case it shall 
at the same time decide to increase the capital to an amount 
equal to or higher than the minimum capital. 



4. Where the subscribed capital is reduced in order to 
adjust it to the diminished value of the company following 
losses, and, as a result of the reduction, assets exceed 
liabilities, the difference shall be entered in a reserve. This 
reser\’e may not be used for the distribution of dividends or 
for the granting of other benefits to shareholders. 



Article 46 

(Protection of creditors in the event of a reduction of 

capital) 

1. In the event of a reduction in the subscribed capital, the 
creditors whose claims antedate the publication of the 
decision to make the reduction shall be entitled at least to 
have the right to obtain security for claims which have not 
fallen due by the date of that publication. 



The conditions for the exercise of this right shall be 
governed by the law of the State where the company has its 
registered office. 



2. The reduction shall be void or no payment may be 
made for the benefit of the shareholders until the creditors 
have obtained satisfaction or the court within whose 
jurisdiction the registered office of the SE is situated has 
decided that their applications should not be acceded to. 



3. The SE may effect a reduction of capital in any manner 
permitted in respect of public limited companies governed 
by the xMember State where the SE has its registered 
office. 

The nominal value of the subscribed capital may not be 
reduced to an amount less than the miminum capital. 
Where losses have been incurred the general meeting may 
decide on such a reduction provided it proceeds with a 
corresponding increase of the capital to an amount at least 
equal to the minimum capital required. 



4. W'here the subscribed capital is reduced in the event of 
losses, and as a result of the reduction assets e.xceed 
liabilities, the difference shall be entered in a reserve. The 
amount of this reserve shall not exceed 10 % of the 
reduced subscribed capital. This amount may not be used 
for payments or distributions to shareholders, nor to free 
shareholders from their obligation to pay the consideration 
for their shares. 



Article 45a 

Where there are several classes of shares the decisions by 
the general meeting concerning capital referred to in 
Articles 42 (1), 43 (1), 44 (3) and 45 shall be subject to a 
separate vote for each class of shareholders whose rights 
are affected by the transaction. 



Article 46 



1 . The law of the Member State of the registered office of 
the SE concerning the protection of creditors in respect of 
the reduction of capital of a public limited company shall 
apply to the SE. 



Deleted. 
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3. Paragraphs 1 and 2 shall apply where the reduction in 
the subscribed capital is brought about by the total or 
panial waiving of the payment of the balance of the 
shareholders' contributions. 

4. They shall not apply to reductions in the subscribed 
capital for the purpose of adjusting it to the real value of 
the company following losses. 


Deleted. 


Article 47 


Article 47 


The subscribed capital may not be reduced to an amount 
less than the minimum capital laid down in accordance 
with Article 4. However, such a reduaion may be made if 
it is also provided that the decision to reduce the subscribed 
capital may take effect only when the subscribed capital is 
increased to an amount at least equal to the prescribed 
minimum. 


Deleted. 


Article 48 
(Own shares) 


Article 48 


1. The subscription for shares of rhe SE by the SE itself, 
third parties acting on its behalf, or undenakings 
controlled by it within the meaning of Article 6 or in which 
it holds a majority of the shares is prohibited. 


1. The subscription for shares of the SE by the SE itself, 
by a person acting in his own name but on behalf of the SE, 
or by undertakings controlled by it within the meaning of 
Article 6 is prohibited. 


2. If shares of the SE have been subscribed for by a person 
acting in his own name, but on behalf of the SE, the 
subscriber shall be deemed to have subscribed for them for 
his own account. 

3. The founder companies of the SE by which or in name 
of which the statutes or the instrument of incorporation of 
the SE were signed or in the case of an increase in the 
subscribed capital, the members of the administrative or 
the management board, shall be liable to pay for shares 
subscribed in contravention of this Article. 


Unchanged. 


Article 49 


Article 49 


1. The acquisition of shares of the SE by the SE itself, 
third parties acting on its behalf or undertakings controlled 
by it within the meaning of Article 6 or in which it holds a 
majority of the shares is prohibited. 


1. An SE may acquire its shares under the conditions laid 
down for public limited companies by the law of the 
Member Stare of the registered office of the SE in 
accordance with Anicles 19 to 22 of Directive 77/ 
91/EEC. 




la. Paragraph 1 shall apply to acquisition of shares of the 
SE by an undertaking controlled by it within the meaning 
of Article 6. 


2. Paragraph 1 shall not apply to: 

(a) the acquisition by the SE or third parties acting on its 
behalf of shares of the SE for the purpose of 
distributing them to the employees of the SE; 


Deleted. 


S 
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(b) shares acquired in carrv’ing out a decision to reduce 
capital; 

(c) shares acquired as a result of a universal transfer of 
assets; 

(d) fully paid-up shares acquired free of charge or by banks 
and' other financial institutions as purchasing 
commission; 

(e) shares acquired by virtue of a legal obligation or 
resulting from a court ruling for the protection of 
minority shareholders, in the event, particularly, of a 
merger, a change in the company s object or form, 
transfer abroad of the registered office, or the 
introduction of restrictions on the transfer of shares; 

(f) shares acquired from a shareholder in the event of 
failure to pay them up; 

(g) shares acquired in order to indemnity minority 
shareholders in controlled companies; 

■ (h) fully paid-up shares acquired under a sale enforced by a 
court order for the payment of a debt owed to the 
company by the owner of the shares, 

3. Shares acquired in the cases listed in paragraph 2 (c) to 

(h) above must, however, be disposed of within not more 
than three years of their acquisition unless the nominal 
value of the shares acquired, including shares the SE may 
have acquired directly or indirectly, does not exceed 10 % 
of the subscribed capital. 

4. If the shares are not disposed of within the period laid 
down in paragraph 3 they must be cancelled. 

5. The SE may not accept its own shares as security or Unchanged, 
acquire any rights of usufruct or other beneficial rights over 



them. 



6. An SE may not advance funds, nor make loans, nor 
provide security, with a view to the acquisition of its shares 
by a third party. 



7. Paragraph 6 shall not apply to transactions concluded 
by banks and other financial institutions in the normal 
course of business, nor to transactions effeaed with a view 
to the acquisition of shares by or for the employees of the 
SE or a controlled company. However, these transactions 
may not have the effect of reducing the net assets of the SE 
below the amount of its subscribed capital plus the reserves 
which by law or under the statutes may not be 
distributed. 



7. Paragraphs 5 and 6 shall not apply to transactions 
concluded by banks and other financial institutions in the 
normal course of business, nor to transactions effected with 
a view to their acquisition by or on behalf of employees 
of the SE or undertakings controlled by it pursuant to 
Article 6. However, these transactions may not have the 
effect of reducing the net assets of the SE below the amount 
of its subscribed capital together with any reserves which 
under the law of the registered office or the statutes of the 
SE cannot be distributed. 



B|3o 
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8. Shares acquired in contravention of paragraph 1 shall 
be disposed of within six months of their acquisition. 

9. If an undenaking comes under the control of the SE or 
if a majority of its shares are acquired by such an SE, and it 
holds shares in the SE, the undertaking shall dispose of the 
shares in the SE within 18 months from the date of its 
coming under the control of the SE or from the date when 
the SE acquired a majority of its shares. 

If an SE acquires its own shares by way of universal 
transfer of assets or if an undertaking which is controlled 
by the SE or the majority of those shares are held by the SE 
acquires shares of the SE in this manner, such shares shall 
be disposed of within the same period. 

10. Shares acquired by the SE pursuant to paragraph 2 (a) 
shall, if they have not been distributed to the employees 
within 12 months of being acquired, be disposed of within 
the following six months. 

11. No rights may be exercised in respect of the shares 
referred to in paragraphs 8, 9 and 10 until they have been 
disposed of or distributed to the employees. 

Article 50 

(Disclosure of holdings) 

Holdings of the SE in other companies shall be disclosed in 
accordance with the provisions of national law giving effect 
to Directive 88/ 627 /EEC (D- 



Article 51 

(Indivisibility of shares) 

The rights attached to a share shall be indivisible. Where a 
share is owmed jointly by more than one person, the rights 
attached to it may be exercised only through a common 
representative. 



Article 52 

(Rights conferred by shares) 

1. Shares may carry different rights in respect of the 
distribution of the profits and assets of the company. 
Payment of fixed interest may be neither made nor 
promised to shareholders. 



(1) OJ No L 348, 17. 12. 1988, p. 62. 
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Deleted. 



Article 50 



Deleted. 



Article 51 



Where more than one person has rights over a share, those 
rights may only be exercised by a common representative. 



Article 52 



Unchanged. 
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2. Non-voting shares shall be issued subject to the 

following conditions: 

(a) their total nominal value shall not exceed one half of 
the capital; 

(b) they must carry all the rights of a shareholder other 
than the right to vote, except that the right to subscribe 
for new shares may be limited by, the statutes or by 
resolution of the general meeting to non-voting shares. 
In addition they must confer special advantages; 

(c) they shall not be included in computing a quorum or 
majority required by this Regulation or the statutes of 
the company. 

The above shall be without prejudice to paragraph 5. 



3. Any other restriction or extension of voting rights, such 
as shares carrying multiple voting rights, is prohibited. 



4. Shares carrying the same rights shall form a class. 



5. Where there are several classes of shares, any decision 
of the general meeting which adversely affects the rights of 
a particular class of shareholders shall be subject to a 
separate vote at least for each class of shareholder whose 
ri^ts are affeaed by the transaction. The provisions 
governing an amendment of the statutes shall apply as 
regards the convening of meetings and the required quorum 
and majority to the holders of the shares of the class 
concerned. 



2. Shares with a restriction or exclusion of voting rights 

may be issued subject to the following conditions: 

(a) their total nominal value shall not exceed one half of 
the subscribed capital; 

(b) they must carry all the rights of a shareholder other 
than voting rights, except that the right to subscribe for 
new shares may be limited by the statutes or by 
resolution of the general meeting to shares with a 
restriction or exclusion of voting rights; 

(c) they must confer special advantages in respect of 
assets; 



(d) they shall not be included in computing a quorum or 
majority required by this Statute or the instrument of 
incorporation or the statutes of the company without 
prejudice to Article 98 (2). 



Unchanged. 



Deleted. 



Article 53 Artic/e S3 

(Issue of bearer and registered shares) 

1. Shares shall be in either bearer or registered form. The Unchanged, 
statutes may entitle shareholders to request conversion of 
their bearer shares into registered shares or vice versa. 



la. Bearer shares must be fully paid up. 



2. An SE which issues registered shares shall keep an 
alphabetical register of all shareholders, together with their 
addresses and the number and class of shares they hold. 
The register shall be open for public inspection on request 
at the registered office of the SE. 



2. An SE which issues registered shares shall keep a 
register of all shareholders together with their names., 
addresses and the number and class of shares they hold. 
The register shall be kept in any manner ensuring 
appropriate guarantees of preservation and shall be open 
for inspection by any shareholder at the registered office of 
the SE. 



B|32. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



8. 7. 91 



Official Journal of the European Communines 



No C i~6/33 



ORIGINAL PROPOS.AL 



Article 54 

i Issue and transfer of shares) 

The laws of the State in which the SE has its registered 
office shall govern the issue, replacement and cancellation 
of share certificates, and the transfer of shares. 



.■AMENDED PROPOSAL 



Article 54 



The law in respect of public limited companies of the 
Member State in which the SE has its registered office shall 
govern the issue, replacement and cancellation of share 
certificates. 



Article 55 . ji^^ticle 55 

(Publication requirements for obtaining stock exchange 
listing and for offering securities to the public) 

1. The provisions of national law giving effect to Deleted. 

Directive 80/390/EEC (^) shall apply to the listing 

particulars to be published for the admission of securities of 

the SE to official stock exchange listing. 

2. The provisions of national law giving effect to 

Directive 89/298/EEC (^) shall apply to the prospectus to 
be published where securities are offered to the public. 



Article 56 Article 56 

(Issue of debentures) 

The SE may issue debentures. The SE may make use of any financial instrument available 

to a public limited company under the law of the Member 
State of the registered office of the SE. 



Article 57 Article 57 

(Body of debenture holders) 



The laws of the State in which the SE has its registered Deleted, 
office shall apply to the body of debenture holders. 



Article 58 Article 58 

(Debentures convertible into shares) 

1. Articles 43 and 44 shall apply to the issue of debentures Deleted, 
convertible into shares. 

2. The laws of the State in which the SE has its registered 
office shall apply to the conditions and procedure for the 
exercise of conversion or subscription ri^ts. 

3. As long as convertible debentures are outstanding, the 
SE may not decide on any amendment of the statutes 



(M OJNo L 100, 17. 4. 1989, p. 1. 
(M OJ No L 124, 5. 5. 1989, p. 8. 
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affecting the rights of the holders of such debentures except 
where less than 5 % of the convertible debentures is still 
outstanding and their holders have the opportunity to 
exercise their conversion or subscription rights in good 
time before the amendment takes effect or if the body of 
convenible debenture holders has approved the proposed 
amendment. In the latter case, a higher percentage may be 
stipulated in the loan conditions. 

4. Where conversion or subscriprion rights attached to 
convertible debentures have been fuUy exercised or have 
been exercised only in part but the period in which they 
may be exercised has expired, the management or the 
administrative board shall alter the statutes to show the 
new amount of capital. Where subscription or conversion 
rights are not exercised within the prescribed period, the 
management or the administrative board, shall delete from 
the statutes the clause concerning the issue of convertible 
debentures. 

Such amendments to the statutes shall be published in 
accordance with Article 9. 

Article 59 

(Participation debentures) 

1. The general meeting may, by a resolution which meets 
the requirements for altering the statutes, decide to issue 
debenmres carrying the right to share in profits. Such 
debenmres shall be issued for cash and shall carry rights 
determined wholly or partly by reference to the profits of 
the SE. 

2. Article 58 (3) shall apply, mutatis mutandis, to 
participating debentures'. 



Article 60 
(Other securities) 

The SE shall not issue to persons who are not shareholders 
of the SE other securities carrying a right to participate in 
the profits or assets of the SE. 



TITLE IV 

GOVERNING BODIES 



Article 61 

The statutes of the SE shall provide for the company to 
have as its governing bodies the general meeting of 
shareholders and either a management board and a 
supervisory board (two-tier system) or an administrative 
board (one-tier system). 



AMENDED PROPOSAL. 



Article 59 

Deleted. 



Article 60 

Deleted. 



TITLE IV 

GOVERNING BODIES 
Article 61 

Under the conditions laid down by this Regulation, 

— the statutes of the SE shall organize the structure of the 
SE either according to a two-tier system (management 
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board and supervisory board) or according to the one-tier 
system (administrative board). A Member State may, 
however, require that SEs having their registered office on 
its territory adopt either the two-tier or the one-tier 
system; 

— the statutes of the SE shall in addition provide for a general 
meeting of shareholders. 



SECTION 1 
TWO-TIER SYSTEM 

Subsection 1 
Management board 



SECTION 1 
TWO-TIER SYSTEM 

Subsection 1 



Management board 



Article 62 

(Functions of the management board — Appointment of 

members) 

1. The SE shall be managed and represented by a 
management board under the supervision of a supervisory 
board. 



2. The members of the management board shall be 
appointed by the supervisory board, which may remove 
them at any time. 

3. No person may at the same time be a member of the 
management board and the supervisory board of the same 
SE. 



4. The number of members of the management board 
shall be laid down in the statutes of the SE. 

5. The rules of procedure of the management board shall 
be adopted by the supervisory board, after obtaining the 
views of the management board. 



Article 62 



1. The management board shall ensure the management 
of the SE. The member or members of the management 
board shall have the power to represent the company in 
dealings with third parties and in legal proceedings 
pursuant to the law of the Member State of the registered 
office of the SE in accordance with Directive 68/ 
ISl/EEC. 

2. The member or members of the management board 
shall be appointed and removed by the supervisory 
board. 

3. No person may at the same time be a member of the 
management board and the supervisory board of the same 
SE. However, the supervisory board may nominate one of 
its members to exercise the function of a member of the 
management board in the event of a vacancy. During such 
a period the function of the person concerned as a member 
of the supervisory board shall be suspended. 

Unchanged. 

Deleted. 



Subsection 2 



Subsection 2 



Supervisory board 



Supervisory board 



Article 63 

{Functions of the supervisory board — Appointment of 

members) 

1. The supervisory board may not participate in the 
management of the company nor represent it in dealings 



Article 63 



1. The supervisory board shall supervise the duties 
performed by the management board. It may not itself 
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with third parties. However, it shall represent the company 
m Its relations with members of the management board. 



exercise the power to manage the SE. The supervisory 
board may not represent it in dealings with third panics It 
shall represent the company in its relations with the 
members of the management board, or one of them, in 
respect of litigation or the conclusion of contraas. 



2. Subject to the measures adopted to give effect to 
Anicle 4 for the Council Directive ... (completing the 
Statute in respect of the involvement of employees in SEs) 
members of the supervisory board shall be appointed by the 
general meeting. 



2. The members of the supervisory board shall be 
appointed and removed by the general meeting. However 
the menibers of the first supervisory board may be 
appointed by the statutes. This provision shall apply 
without prejudice to Anicle 69 (4) and to the measures 
taken to implement Article 4 of the Council Direnive ... 
completing the Statute in respect of the involvement of 
employees in the European company. 



uj, mcmoers or tne 



, , . uoaru snail 

be laid down in the statutes. A Member State may, 

however, stipulate the number of members of the 
supervisory board for SEs registered in its territory. 



Article 64 

(Right to information) 

1. At least once every three months, the management 
board shall repon to the supervisory board on the 
management and progress of the company’s affairs, 
including undertakings controlled by it, and on the 
company’s situation and prospects. 



Article 64 



, o report to tne supervisory 

board at east once every three months on the progress and 
foreseeable prospects of the company’s affairs, taking 
particular account of any information relating to 
undenakings controlled by the SE that may significantly 
affect the progress of the SE. ^ 



2. The management board shall inform the chairman of 
the supervisory board without delay of all matters of 
importance, including any event occuring in the company 
or m undertakings controlled by it which may have an 
appreciable effea on the SE. 



2. The management board shall communicate to the 
supeiwisory board without delay any information which 
may have an appreciable effect on the SE. 



. The supervisory board may at any time require the 
management board to provide information or a special 
report on any matter concerning the company or 
undertakings controlled by it. 



The supemsory board may ac any time require the 
inagement board to provide information 
►on on any matter concerning the SE. 



or a special 



4. The supervisory board shall be entitled to undertake all 
investigations necessary for the performance of its duties. It 
may appoint one or more of its members to pursue such 
investigations on its behalf and may call in the help of 



4. The supervisory board may undenake all investigations 
necessary for the performance of its duties. It may appoint 

call in the he°p of 



5. ijmy member of the supervisory board may, thro 
the chairman of that board, require the management bo 
to provide the supervisory board with any informal 
necessary for the performance of its duties. 



Deleted. 
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6. Each member of the supervisory board shall be entitled 
to examine all reports, documents and information and the 
results of enquires and inspections obtained under the 
preceding paragraphs. 


6. Each member of the supervisory board shall be entitled 
to examine all information communicated by the 
management board to the supervisory board. 


Article 65 


Article 65 


(Rules of procedure, calling of meetings) 




1. The supervisory board shall adopt its rules of 
procedure and shall elect a chairman and one or more 
vice-chairmen from among its members. 


1. The supervisory board shall elea a chairman from 
among its members. Where Article 4 of Directive . . . 
complementing the Statute for a European Company with 
regard to the involvement of employees in the European 
Company applies to the SE, the chairman must be eleaed 
from among the members appointed by the general 
meeting. 


2. The chairman may call a meeting of the supervisory 
board on his own initiative and shall do so at the request of 
a member of the supervisory board or of a member of the 
management board. 


2. The chairman may call a meeting of the supervisory 
board under the conditions laid down in the statutes, either 
on his own initiative or at the request of at least one-third 
of the members of the supervisory board or at the request 
of the management board. The request must indicate the 
reasons for calling the meeting. If no action has been taken 
in respect of such a request within 15 days the meeting of 
the supervisory board may be called by those who made the 
request. 


SECTION 2 


SECTION 2 


THE ONE-TIER SYSTEM 


THE ONE-TIER SYSTEM 


Article 66 


Article 66 


(The administrative board — Appointment of members) 




1. The SE shall be managed and represented by an 
administrative board. The board shall be composed of at 
least three members. It shall adopt its rules of procedure 
and shall elect a chairman and one or more vice-chairmen 
from among its members. 


1 . The administrative board shall ensure the management 
of the SE. The member or members of the administrative 
board shall have the power to represent the company in 
dealings with third parties and in legal proceedings 
pursuant to the law of the Member State of the registered 
office of the SE in accordance with Directive 68/ 
151/EEC. 

la. The administrative board shall have at least three 
members within limits fixed by the statutes. However the 
administrative board may have two, or only one, members 
where the involvement of employees in the SE is not 
organized pursuant to Article 4 of Directive . . . 
complementing the Statute for a European Company with 
regard to the involvement of employees in the European 
Company. 


2. The management of the SE shall be delegated by the 
administrative board to one or more of its members. The 
executive members shall be fewer in number than the other 
members of the board. The delegation of management 


2. The administrative board may delegate to one or more 
of its members only the power of management. It may also 
delegate certain management responsibilities to one or 
more natural persons not members of the board. Such 
delegation of management responsibilities may be revoked 
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responsibilities to an executive member of the ad- 
ministrative board may be revoked by the board at any 
time. 

3. SubjeCT to the measures adopted to give effect to 
Article 4 of Directive . . . (completing the Statute in respea 
of the involvement of employees in SEs), members of the 
administrative board shall be appointed by the general 
meeting. 



Article 67 

(Right to information) 

1. The administrative board shall meet at least once every 
three months to discuss the management and progress of 
the company’s affairs, including undertakings controlled by 
it and the company’s situation and prospeas. 



2. Each member shall inform the chairman of the 
administrative board without delay of all matters of 
importance, including any event occtiring in the company 
or in undertakings controlled by it which may have an 
appreciable effea on the SE. 

3. Any member of the administrative board may request 
the chairman to call a meeting of that board to discuss 
particular aspeas of the company. If the request has not 
been complied with within 15 days, a meeting of the 
administrative beard may be called by one-third of its 
members. 

4. Each member of the administrative board shall be 
entitled to examine all reports, documents and information 
supplied to the board concerning the matters referred to in 
paragraphs 1 and 3. 



at any time. The statutes or in default the general meeting 
shall set the conditions within which such delegations shall 
operate. 

3. The member or members of the administrative board 
shall be appointed and removed by the general meeting 
subjea to the application to the SE of Article 4 of 
Directive. . . completing the Statute in respea of the 
involvement of employees in SEs. 



Article 67 



1. The management board shall meet at least once every 
three months as fixed by the statutes to discuss the progress 
and foreseeable prospects of the company’s affairs, taking 
particular account of any information relating to 
udertakings controlled by the SE that may significantly 
affect the progress of the SE. 

la. The administrative board shall meet to deliberate on 
the operations referred to in Article 72. 

2. Deleted. 



Unchanged. 



Article 67a 

1. The administrative board shall elect a chairman firom 
among its members. Where Article 4 of Dircaive 
complementing the Statute for a European Company with 
regard to the involvement of employees in the European 
Company applies to the SE, the chairman must be elected 
from among the members appointed by the general 
meeting. 

2. The chauman may call a meeting of the administrative 
board under the conditions laid down in the statutes, either 
on his own initiative or at the request of at least one-third 
of the members. The request must indicate the reasons for 
calling the meeting. If no action has been taken in respect 
of such a request within 15 days, the meeting of the 
administrative board may be called by those who made the 
request. 
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SECTION 3 

SECTION 3 



RULES COMMON TO THE ONE-TIER AND TWO-TIER 
BOARD SYSTEMS 


rules common to the one-her and two-tier 

BOARD SYSTEMS 


Article 68 
(Term of office) 


Article 68 


1. Members of the governing bodies shall be appointed 
for a period laid down in the statutes not exceeding six 
years. ® 


Unchanged. 


However, the first members of the supervisory board or of 
the administrative board, who are to be appointed by the 
shareholders, shall be appointed by the instrument of 

incorporation of the SE for a period not exceeding three 
years. 


Deleted. 


2. Board members may be reappointed. 


2. Board members may be reappointed once or more for a 
penod determined in accordance with paragraph 1 . 


Article 69 

(Conditions of membership) 


Article 69 


1. Where the statutes of the SE allow a legal person or 
company to be a member of a board, that legal person or 
company shall designate a natural person to represent it in 
the performance of its duties on the board The 
representative shall be subjea to the same conditions and 


1 . The statutes of the SE may permit a company or other 
egal person to be a member of a board, provided that the 
aw of the registered office of the SE in respea of public 
limited companies does not provide otherwise. 


as u nc Were personally a member. Publication 
under Anicle 9 shall refer both to the representative and to 
the legal person or company represented. The legal person 
or company shall be jointly and severally liable without 
limitation for obligations arising from the aas of its 
representative. 


That company or other legal person shall designate a 
natural person to exercise its functions on the board in 
question. That representative shall be subjea to the same 
conditions and obligations as if he were personally a 
member of that board. 


2. No person may be a board member, who: 

-- under the law applicable to him, or 

— as a result of a judicial or administrative decision 
delivered or recognized in a Member State, 

is disqualified from serving on an administrative, 
supervisory or management board. 


2. No person may be a board member nor a 
representative of a member within the meaning of 
paragraph 1, nor be the recipient of powers of management 
or representation, who: 

under the law applicable to him, or 

— under the law of the registered office of the SE, or 

- as a result of a judicial or administrative decision 
delivered or recognized in a Member State, 

IS disqualified from serving on the administrative, 
supervisory or management board of a company. 


pI- kr^ matures may lay down special conditions of 
igiDiiity for members representing the shareholders. 


Unchanged. 
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■4. Notwithstanding, the rule laid down in Article 94 (2), 
the statutes of the SE may provide voting procedures for 
the appointment of members of the administrative or the 
supervisory board by the general meeting such that one or 
more members and their alternates may be appointed by a 
minority of the shareholders. 



AMENDED PROPOSAL 



This Regulation shall not affect national law permitting a 
minority of shareholders to appoint some of the members 
of a board. 



Article 70 
(Vacancies) 

The statutes of the SE may provide for the appointment of Deleted, 
alternate members to vacancies. Such appointments may be 
terminated at any time by the appointment of a full 
member. 



Article 70 



Article 71 

(Power of representation) 

1. Where the management board is composed of more Deleted, 
than one member, or where the management of the 

company is delegated to more than one member of the 
administrative board, those members have authority to 
represent the company collectively only in dealings with 
third parties. However, the statutes of the SE may provide 
that a member of the relevant board shall have authority to 
represent the SE alone or together with one or more other 
members of the board or together with a person who has 
been given general authority to represent the company 
under paragraph 2. 

2. The administrative board or, as the case ma y be, the 
management board with the approval of the supervisory 
board may confer a general authority to represent the 
company on one or more persons. Such authority may be 
revoked at any time, in the same way, by the board which 
granted it. 



3. Aas performed by those having authority to represent 
the company under paragraphs 1 and 2 shall bind the 
company vis-a-vis third parties, even where the aas in 
question are not in accordance with the obfeas of the 
company, providing they do not exceed the powers 
conferred by this Regulation. 



Article 71 



Article 72 

(Operations requiring prior authorization) 

1 . The implementation of decisions on: 

(a) the closure or transfer of establishments or 
substantial parts thereof; 



Article 72 



1. The following operations shall require the auth- 
orization of the supervisory board or the deliberation of the 
administrative board: 

(a) any investment projea requiring an amount more than 
the percentage of subscribed capital fixed in accordance 
with subparagraph (e); 
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(b) substantial reduction, extension or alteration of the 
activities of the SE; 


(b) the setting up, acquisition, disposal or closing down of 
undertakings, businesses or parts of businesses where 
the purchase price or disposal proceeds account for 
more than the percentage of subscribed capital fixed in 
accordance with subparagraph (e); 


(c) substantial organizational changes within the SE; 


(c) the raising or granting of loans, the issue of debt 
securities and the assumption of liabilities of a third 
party or suretyship for a third party where the total 
money value in each case is more than the percentage of 
subscribed capital fixed in accordance with 
subparagraph (e); 


(d) the establishment of cooperation with other under- 
takings which is both long-term and of imponance to 
the aaivities of the SE, or the termination thereof; 


(d) the conclusion of supply and performance contraas 
where the total turnover provided for therein is more 
than the percentage of turnover for the previous 
financial year fixed in accordance with subparagraph 
(e); 


(e) the setting up of a subsidiary or of a holding 
company, 


(e) the percentage referred to in subparagraphs (a) to (d) 
shall be determined by the statutes of the SE. It shall 
not be less than 5 %, nor more than 25 %. 


may be effected by the management board only following 
prior authorization of the supervisory board or by the 
administration board as a whole. 




Implementation may not be delegated to the executive 
members of the administrative board. 




Acts done in breach of the above provisions may not be 
relied upon against third parties, unless the SE can prove 
that the third party was aware of the breach. 




2. The statutes of the SE may provide that paragraph 1 
shall also apply to other types of decisions. 


Unchanged. 

3. A Member State may determine the categories of 
operation referred to in paragraph 1 for SEs registered in 
its territory under the same conditions as those applying to 
public limited companies governed by the law of that 
state. 

4. A Member State may provide that the supervisory or 
administrative board of SEs registered in its territory may 
itself make certain categories of operation subject to 
authorization or discussion under the same conditions as 
those applying to public limited companies governed by the 
law of that state. 


Article 73 


Article 73 


(Conflicts of interest) 




1. Any transaaion in which a board member has an 
interest confliaing with the interests of the SE shall require 
the prior authorization of the supervisory board or the 


Deleted. 



administrative board. 
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2. The statutes of the SE may provide that paragraph 1 
shall not apply to routine transactions concluded on 
normal terms and conditions. 



3. A member to whom paragraph 1 applies shall be 
entitled to be heard before a decision on the authorization 
is made but may not take part in the deliberations of the 
relevant board when it makes its decision. 



4. Authorizations given under paragraph 1 during any 
financial year shall be communicated to the shareholders 
not later than at the first general meeting following the end 
of the financial year in question. 

5. Failure to obtain authorization may not be relied upon 
against third parties, unless the SE can prove that the third 
parry was aware of the need for, and lack of, such 
authorization. 



Article 74 

(Rights and obligations) 

1. Each member of a board of the SE shall have the same 
rights and obligations, without prejudice to: 

(a) any internal allocation of responsibilities between the 
members of the board, and the provisions of the 
board’s rules of procedure governing the taking of 
decisions in the event of a tied vote; 

(b) the provisions concerning the delegation of 
management responsibilities to executive members. 

2. All board members shall carry out their functions in the 
interests of the SE, having regard in particular to the 
interests of the shareholders and the employees. 

3 . All board members shall exercise a proper discretion in 
respect of information of a confidential nature concerning 
the SE. This duty shall continue to apply even after they 
have ceased to hold office. 



Article 74 



1 . Within the scope of the funaions attributed to them by 
this Regulation, each member of a board shall have the 
same rights and obligations as the other members of the 
board of which he is a member. 



Unchanged. 



3. All members shall exercise a proper discretion, even 
after they have ceased to hold office, in respea of 
information of a confidential nature concerning the SE. 



75 /article 75 

(Removal of members) 

1. Members of the supervisory board or the Deleted, 
administrative board may be dismissed at any time by the 

same body, persons or groups of persons who under this 
Regulation or the statutes of the SE have the power to 
appoint them. 

2. In addition, members of the supervisory board or the 
administrative board may be dismissed on proper grounds 
by the court within whose jurisdiaion the registered office 

B 42. 
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of the SE is situated in proceedings brought by the general 
meeting of the shareholders, the representatives of the 
employees, the supervisory board or the administrative 
board. Such proceedings may also be brought by one or 
more shareholders who together hold 10 % of the capital 
of the SE. 




Article 76 
(Quorum, majority) 


Article 76 


1. Unless the statutes of the SE require a higher quorum, 
a board shall not condua business validly unless at least 
half of its members take part in the deliberations. 


1. Boards of the SE shall conduct business under the 
conditions and in the manner set out in the statutes. 


2. Members who are absent may take part in decisions by 
authorizing a member who is present to represent them. No 
member may represent more than one absent member. 


2. In the absence of the provisions in the statutes referred 
to in paragraph 1, a company board shall not conduct 
business validly unless at least half its members are present 
at the discussions. Decisions shall be taken by a majority of 
the members present. 


3. Unless the statutes of the SE provide for a larger 
majority, decisions shall be taken by a majority of the 
members present or represented. 


Deleted. 




3a. The chairman of each board shall have a casting vote 
in the event of a tie. 


4. Under terms laid down in the statutes of the SE, a 
board may also take decisions by procedures under which 
the members vote in writing, by telex, telegram or 
telephone or by any other means of telecommunication, 
provided that all members are informed of the proposed 
voting procedure and no member objects to the use of that 
procedure. 


Deleted. 


Article 77 
(Civil liability) 


Article 77 


1. Members of the administrative board, the management 
board or the supervisory board shall be liable to the SE for 
any damage sustained by the company as a result of 
wrongful aas committed in carrying out their duties. 


1. Members of the management board, the supervisory 
board and the administrative board shall be liable for loss 
or damage sustained by the SE as a result of breach of the 
obligations attaching to their funaions. 


2. Where the board concerned is composed of more than 
one member, all the members shall be jointly and severally 
liable without limit. However, a member may be relieved 
of liability if he can prove that no fault is attributable to 
him personally. Such relief may not be claimed by a 
member on the sole ground that the act giving rise to 
liability did not come within the sphere of responsibilities 
delegated to him. 


2. Where the board concerned is composed of more than 
one member, all the members shall be jointly and severally 
liable for loss or damage sustained by the SE. However, a 
member may be relieved of liability if he can prove that he 
is not in breach of the obligations attaching to his 
functions. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



No C 176/44 



Official Journal of the European Communities 



8. 7. 91 



ORIGINAL PROPOSAL .AMENDED PROPOSAL 

Article 78 Article 78 



(Proceedings on behalf of the company) 

1 . The administrative board or the supervisory board may 
instimte proceedings on the company’s behalf to establish 
liability. 


Deleted. 


2. Such proceedings must be brought if the general 
meeting so decides. The general meeting may appoint a 
special representative for this purpose. For such a decision 
the statutes may not prescribe a majority greater than an 
absolute majority of the votes attached to the capital 
represented. 


2. The general meeting shall take the decision to 
commence proceedings to establish liability in the name 
and on behalf of the SE pursuant to Article 77 by the 
majority required in accordance with Article 94. An action 
must be brought if the general meeting so decides. The 
general meeting shall appoint for this purpose a special 
representative to conduct the aaion. 


3. Such proceedings on behalf of the company may also 
be brought by one or more shareholders who together hold 
10 % of the capital of the SE. 


3. One or more shareholders who together hold at least 
10 % of the subscribed capital may also decide to 
commence such proceedings in the name and on behalf of 
the SE. They shall appoint for this purpose a special 
representative to conduct the action. 


4. Such proceedings may be brought by any creditor of 
the SE who can show that he cannot obtain satisfaction of 
his claim on the company. 


Deleted. 



Article 79 


Article 79 


(Waiver of proceedings on behalf of the company) 

1 . The SE may waive its right to institute proceedings on 
the company’s behalf to establish liability. Such a waiver 
shall require an express resolution of the general meeting 
taken in the knowledge of the wrongful aa giving rise to 
damage for the company. However, such a resolution may 
not be passed if it is opposed by shareholders whose 
holdings amount to the figure referred to in Article 75. 


Deleted. 


2. Paragraph 1 shall also apply to any compromise 
relating to such proceedings agreed between the company 
and a board member. 





Article 80 


Article 80 


(Limitation of aaions) 

No proceedings on the company’s behalf to establish 
liability may be instituted more than five years after the aa 
giving rise to damage. 


Proceedings in the name and on behalf of the SE cannot be 
brought more than five years from the breach giving rise to 
loss or damage. 
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SECTION 4 


SECTION 4 


GENERAL MEETING 


GENERAL MEETING 


Article 81 


Article 81 


(Competence) 




The following matters shall be resolved by the general 

meeting: 

(a) increases or reductions in subscribed or authorized 
capital; 

(b) isssues of debentures convertible into shares or carrying 
subscription rights and of debentures carrying the right 
to share in the profits; 

(c) the appointment or removal of members of the 
administrative board or of the supervisory board who 
represent the shareholders; 

(d) the institution of preceedings on the company’s behalf 
for negligence or misconduct by board members; 

(e) the appointment or dismissal of auditors; 

(f) approval of the annual accounts; 

(g) appropriation of the profit or loss for the year; 

(h) amendment of the statutes; 

(i) winding up and appointment of liquidators; 

(j) transformation; 

(k) merger of the SE with another company; 

(l) transfers of assets. 


The general meeting shall decide on: 

(a) matters for which it has sole responsibility under this 
Regulation; 

(b) matters for which the management board, supervisory 
board or administrative board do not have sole 
responsibility as a result of: 

— this Regulation. 

— Direaive... (complementing the Statute for a 
European Company with regard to the involvement 
of employees in the European company. 

— the law of the registered office of the SE. 

— the statutes of the SE. 

Article 81a 

Where not covered by rules in this section, the organization 
and the condua of general meetings, in particular as 
regards the convening of the meeting, the possibility of 
taking decisions by writing, the participation and 
representation of shareholders at the meeting, establishing 
an attendance list, the information that must be given to 
shareholders, and the content of the agenda and the 
minutes of meetings, shall be governed by the law of the 
Member State of the registered office of the SE applicable 
to public limited companies. 


Article 82 


Article 82 


(Holding of general meeting) 




1. A general meeting shall be held at least once a year. 
However, the first general meeting may be held at any time 
in the 18 months following the incorporation of the SE. 


1 . A general meeting shall be held at least once a year, not 
later than six months after the end of the financial year of 
the SE. 



B (/-S 
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2. A general meeting may be called at any time by the 
management board or the administrative board. 



Article 83 

{Meeting called by minority shareholders) 

1 . It shall be provided that one or more shareholders who 
satisfy the conditions set out in Article 75 may request the 
SE to call the general meeting and to settle the agenda 
therefor. 



2. If, following a request made under paragraph 1, no 
action has been taken within a month, the court within 
whose jurisdiction the registered office of the SE is situated 
may order the calling of a general meeting or authorize 
either the shareholders who have requested it or their 
representative to call the meeting. 



.AMENDED PROPOSAL 



2. General meetings may be convened at any time by the 
management board or the administrative board. At the 
request of the supervisory board the management board 
shall convene the general meeting. 

3. The agenda for the general meeting held after the end 
of the financial year shall include at least the approval of 
the annual accounts and of the appropriation of the profit 
or treatment of the loss and the approval of the annual 
report referred to in Article 46 of Directive 78 /660/EEC, 
submitted to the general meeting by the management or 
administrative organ. 

4. The statutes of an SE containing a management board 
and a supervisory board may provide that a joint decision 
should be taken by the two boards on approval of the 
annual accounts, though in separate votes, and that the 
general meeting should not pass a resolution unless the 
boards are unable to reach agreement. 



Article 83 



1. One or more shareholders who together hold at least 
10 % of the subscribed capital may request the SE to 
convene the general meeting and to settle the agenda 
therefor. This percentage may be reduced by the statutes of 
the SE. 

2. The request for a meeting shall give the reasons for 
convening it and the items to be included on the agenda. 



3. If, following a request made under paragraph 1, the 
necessary steps have not been taken within a month, the 
court or competent authority within the jurisdiction of 
which the registered office of the SE is situated may order 
the convening of a general meeting or authorize either the 
shareholders who have requested it or their representative 
to convene the meeting. 

4. A general meeting may during a meeting decide that a 
further meeting be convened and set the date and the 
agenda. 



Article 84 Article 84 

(Methods of calling meetings) 

1. (a) The general meeting shall be called by a notice Deleted, 
published either in the national gazette specified in 
the legislation of the State of the registered office in 

b/4-4 
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accordance with Article 3 (4) of Directive 

68/ 151 /EEC or in one or more large circulation 
newspapers. 

(b) However, where all the shares in an SE are 
registered or where all its shareholders are known, 
the general meeting may be called by any means of 
communication addressed to all the shareholders. 



2. The notice calling the general meeting shall contain the 
following particulars, at least: 

(a) the name and the registered office of the SE; 

(b) the place and date of the meeting; 

(c) the type of general meeting (ordinary, extraordinary or 
special); 

(d) a statement of the formalities, if any, prescribed by the 
statutes for attendance at the general meeting and for 
the exercise of the right to vote; 

(e) any provisions of the statutes which require the 
shareholder, where he appoints an agent, to appoint a 
person who falls within certain specified categories of 
persons; 

(f) the agenda showing the subjeas to be discussed and the 
proposals for resolutions. 

3. The period between the date of first publication of the 
notice in accordance with paragraph 1 (a), or the date of 
dispatch of the first communication as mentioned in 
paragraph 1 (b), and the date of the opening of the general 
meeting shall be not less than 30 days. 



Article 85 

1. One or more shareholders who satisfy the requirements 
laid down in Article 75 may request that one or more 
additional items be included on the agenda of a general 
meeting of which notice has already been given. 



2. Requests for inclusion of additional agenda items shall 
be sent to the SE within seven days of the first publication 
of the notice calling the general meeting in accordance with 
Article 84 (1) (a) or the dispatch of the first communication 
calling the general meeting by the means mentioned in 
Article 84 (1) (b). 

3. Items whose inclusion in the agenda has been requested 
under paragraph 2 shall be communicated or published in 
the same way as the notice of meeting, not less than seven 
days before the meeting. 



Article 85 

1. One or more shareholders who together hold at least 
10 % of the subscribed capital may request that one or 
more additional items be included on the agenda of a 
general meeting of which notice has already been given. 
This percentage may be reduced by the statutes of the 
SE. 

Deleted. 



Deleted. 
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Article 86 Article 86 



(Attendance at general meeting) 

Every shareholder who has complied with the formalities 
prescribed by the statutes shall be entitled to attend the 
general meeting. However, the statutes may prohibit 
shareholders having no voting rights from attending the 
meeting. 

Article 87 
(Proxies) 

1 . Every shareholder shall be entitled to appoint a person 
to represent him at the general meeting. 

2. The law of the Member State where the registered 
office of the SE is situated or the statutes may restrict the 
choice of representative to one or more specified categories 
of persons, but a shareholder may not be prevented from 
appointing another shareholder to represent him. 

3. The appointment shall be made in writing and shall be 
retained for the period mentioned in Article 99 (4). 



Every shareholder shall be entitled to attend the general 
meeting. 

Article 87 

1. Every shareholder shall be entitled to appoint a person 
of his choice to represent him at the general meeting. 

Deleted. 



Article 88 Article 88 

1. Where the proxies appointed are persons acting in a Deleted, 
professional capacity, the provisions of Article 87 and the 
following provisions shall apply: 

(a) the appointment shall relate to only one meeting, but it 
shall be valid for successive meetings with the same 
agenda, without prejudice to paragraph 2; 

(b) the appointment shall be revocable; 

(c) all the shareholders whose names and addresses are 
known shall be invited, either in writing or by 
publication in one or more large circulation 
newspapers, to appoint the person in question as their 
proxy; 

(d) the invitation to appoint the person in question as a 
proxy shall contain at least the following information: 

— the agenda showing the subjeas for discussion and 
the proposals for resolutions, 

— an indication that the documents mentioned in 
Article 89 are available to shareholders who ask for 
them, 

— a request for instructions concerning the exercise of 
the right to vote in respect of each item on the 
agenda, 

s/if-s 
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— a Statement of the way in which the proxy will 
exercise the right to vote in the absence of any 
instructions from the shareholder; 



(e) the right to vote shall be exercised in accordance with 
the shareholders’ instructions, or in the absence of such 
instructions in accordance with the statement made to 
the shareholder. However, the proxy may depart from 
the shareholders’ instructions or the statement made to 
the shareholder by reason of circumstances unknown 
when the instructions were given or the invitation tp 
appoint a proxy issued, where voting in accordance 
with instruCTions or the statement would be liable to 
prejudice the shareholder’s interests. The proxy shall 
Lrthwith inform the shareholder and explain the 
reasons for this action. 



2. Notwithstanding paragraph 1 (a), a proxy may be 
appointed for a specified period not exceeding 15 months. 
In this case the information indicated in paragraph 1 (d) 
shall be given to all the shareholders referred to in 
paragraph 1 (c) before any general meeting. 



Article 89 

(Availability of accounts) 

The annual accounts and, where appropriate, the 
consolidated accounts, the proposed appropriation of 
profits or treatment of loss where it does not appear in the 
armual accounts, the annual report and the opinion of the 
persons responsible for auditing the accounts shall be 
available to every shareholder at the latest from the date of 
dispatch or publication of the notice of general meeting 
called to adopt the annual accounts and to decide on the 
appropriation of profits or treatment of loss. Every 
shareholder shall be able to obtain a copy of these 
documents free of charge upon request. From the same 
date, the report of the persons responsible for auditing the 
accounts shall available to any shareholder wishing to 
consult it at the registered office of the SE. 



Article 89 



Every shareholder shall have equal access to information 
that must be given to them pursuant to Article 81a. 



Article 90 Article 90 

(Right to information) 

1. Every shareholder who so requests at a general meeting Deleted, 
shall be entitled to obtain information on the affairs of the 
company arising from items on the agenda or concerning 
matters on which the general meeting may take a decision 
in accordance with Article 91 (2). 



2. The management board or the executive members of 
the administrative board shall supply this information. 
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3. The communication of information may be refused 
only where: 

(a) it would be likely to be seriously prejudicial to the 
company or a controlled company; or 

(b) its disclosure would be incompatible with a legal 
obligation of confidentiality. 

4. A shareholder to whom information is refused may 
require that his question and the grounds for refusal shall 
be entered in the minutes of the general meeting. 

5. A shareholder to whom information is refused may 
challenge the validity of the refusal in the court within 
whose jurisdiction the registered office of the SE is situated. 
Application to the court shall be made wdthin two weeks of 
the closure of the general meeting. 



Article 91 9 j 

(Decisions; Agenda) 

1. The general meeting shall not pass any resolution Deleted, 
concerning items which have not been communicated or 
puslished in accordance with Anicles 84 (2) (f) or 85 (3). 



2. Paragraph 1 shall not apply when all the shareholders 
are present in person or by proxy at the general meeting 
and no shareholder objects to the matter in question being 
discussed. 



Article 92 
(Voting rights) 

1 . A shareholder’s voting rights shall be proportionate to 
the fraction of the subscribed capital which his shares 
represent. 



Article 92 



1. A shareholder’s voting rights shall be proportionate to 
the fraction of the subscribed capital which his shares 
having the right to vote represent. 



2. The statutes may authorize: Deleted. 

(a) restriction or exclusion of voting rights in respect of 
shares which carry special advantages; 

(b) restriction of votes in respea of shares allotted to the 
same shareholder, provided the restriction applies at 
least to all shareholders of the same class, 

3. The right to vote may not be exercised: 3. The right to vote may not be exercised: 

(a) where a call made by the company has not been paid; (a) in respect of shares for which a call made by the SE has 

not been paid within the prescribed period; 

S / 5"o 
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(b) on shares held by the SE itself or by one of its 
subsidiaries. 


b) on shares held by the SE itself or by an undertaking 
controlled by it under Article 6. 


4. The law of the State where the registered office of the 
SE is situated shall govern the exercise of voting rights in 
cases of succession, usufruct, pledge of shares, or failure to 
notify substantial holdings. 


Deleted. 


Article 93 

(Conflict of interest) 


Article 93 


Neither a shareholder or his representative shall exercise 
the right to vote attached to his shares or to shares 
belonging to third persons where the subject matter of the 
resolution relates to: 

(a) the assertion of claims by the SE against that 

shareholder; 

(b) the commencement of legal proceedings to establish the 

liability of that shareholder to the company in 

accordance with Article 78; 

(c) waiver of the right to bring proceedings to establish the 

liability of that shareholder to the company in 

accordance with Article 79. 


Deleted. 



Article 93a 





For the purpose of this seaion, the votes cast shall not 
include votes attaching to shares in respect of which the 
shareholder has not taken part in the vote, has returned a 
blank or spoilt ballot paper, or has abstained. 


Article 94 
(Required majority) 


Article 94 


1. Resolutions of the general meeting shall require at least 
an absolute majority of the votes attached to the subscribed 
capital present or represented unless a greater majority is 
prescribed by this Regulation. 


1. Save where this Regulation requires otherwise, 
decisions of the general meeting shall be taken by a 
majority of the votes cast. 


2. However, as regards the appointment or dismissal of 
members of the administrative board, the management 
board or the supervisory board, the statutes may not 
require a majority greater than that mentioned in 
paragraph 1. 


2. The appointment or removal of the board members 
appointed by the general meeting shall not require a 
majority greater than that referred to in paragraph 1. 


Article 95 

(Amendment of statutes) 


Article 95 


1. A resolution of the general meeting shall be required 
for any amendment of the statutes of the instrument of 
incorporation. 


Deleted. 


Gm 
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2. However, the statutes may provide that the ad- 
rnmistrative board or the management board may amend 
the statutes or the instrument of incorporation where the 
amendment merely implements a resolution already passed 
by the general meeting or by the board itself bv virtue of an 
authorization given by the general meeting, by the statutes, 
or by the instrument of incorporation. 



Article 96 

complete text of the amendment of the statutes or 
of the instrument of incorporation which is to be put before 

the general meeting shall be set out in the notice of 
meeting. 



2. However, the statutes may provide that the complete 
text of the amendment mentioned in paragraph 1 may be 
obtained by any shareholder free of charge upon request. 



Article 97 

1 . .‘. majority of not less than two-thirds of votes attached 
to subscribed capital represented at the meeting shall be 
required for the passing by the general meeting of 
resolutions amending the statutes or the instrument of 
incorporation. 



2. However, the statutes may provide that where at least 
one-half of the subscribed capital is represented, a simple 
majority of the votes in paragraph 1 shall suffice. 

3. Resolutions of the general meeting which would have 
the effect of increasing the liabilities of the shareholders 
shall require in any event the approval of all the 
shareholders involved. 



4. A resolution amending the statutes or the instrument of 
incorporation shall be made public in accordance with 
Article 9. 



Article 98 

(Separate vote of each class of shareholder) 

1. Where there are several classes of shares, any 
resolution of the general meeting shall require a separate 
vote at least for each class of shareholders whose rights are 
affected by the resolution. 



2. Where a resolution of the general meeting requires the 
majority of votes specified in Article 97 (1) and (2), that 
majority shall also be required for the separate vote of each 
class of shareholders whose rights are affected by the 
resolution. 



AJvl£NDED PROPOSAL 



Article 96 

Deleted. 



Article 97 

1 . Amendment of the statutes shall require a decision of 
the general meeting taken by a majority of two-thirds of the 
votes cast. 

Unchanged. 



Article 98 

Unchanged. 



bki 
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Article 99 
(Minutes) 


Article 99 


1. Minutes shall be drawn up for every meeting of the 
general meeting. 

2. The minutes shall contain the following particulars, at 
least: 

(a) the place and date of the meeting; 

(b) the resolutions passed; 

(c) the result of the voting. 

3. There shall be annexed to the minutes: 

(a) the attendance list; 

(b) the documents relating to the calling of the general 
meeting. 

4. The minutes and the documents annexed thereto shall 
be retained for at least three years. A copy of the minutes 
and the documents annexed thereto may be obtained by 
any shareholder, free of charge, upon request. 


Deleted. 


Article 100 

(Appeal against resolutions of general meeting) 


Article 100 


1. Resolutions of the general meeting may be declared 
invalid as infringing the provisions of this Regulation or of 
the company’s statutes, in the following manner. 

2. An action for such a declaration may be brought by 
any shareholder or any person having a legitimate interest, 
provided he can show that he has an interest in having the 
infringed provision observed and that the resolution of the 
general meeting may have been altered or influenced by the 
infringement. 

3. The action for such a declaration shall be brought 
within three months of the closure of the general meeting, 
before the court within whose jurisdiction the registered 
office to the SE is situated. It shall be taken against the 
SE. 


Decisions of a court or competent authority declaring void 
or inexistent a decision of the general meeting of the SE 
shall be published in accordance with Anicle 9. 


4. The procedure in the aaion for such a declaration shall 
be governed by the law of the place where the SE has its 
registered office. 

5. The decision declaring the resolution void shall be 
published in accordance with Article 9. 

B 


53. 
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6. The declaration that a resolution is void may no longer 
be made by the coun if that resolution has been replaced by 
another taken in conformity with this Regulation and the 
statutes of the SE. The coun may, on its own initiative, 
grant the time necessary to enable the general meeting to 
pass such a new resolution. 



TITLE V 



TITLE V 



ANNUAL ACCOUNTS AND CONSOLIDATED 
ACCOUNTS 



ANNUAL ACCOUNTS AND CONSOLIDATED 
ACCOUNTS 



SECTION 1 



SECTION 1 



ANNUAL ACCOUNTS 



ANNUAL ACCOUNTS 



Subsection 1 

Preparation of annual accounts 



Subsection 1 

Preparation of annual accounts 



Article 101 Article 101 

1. The SE shall draw up annual accounts comprising the Unchanged, 
balance sheet, the profit and loss account and the notes on 
the accounts. These documents shall constitute a composite 
whole. 



la. The SE may draw up and publish its annual accounts 
in ecus. In this event, the bases of conversion used to 
express in ecus those items included in the accounts which 
are or were originally expressed in national currency must 
be disclosed in the notes to the accounts. 

2. The annual accounts of the SE shall be drawn up in Unchanged, 
accordance with the provisions of Direaive 78/660/EEC 
subject to paragraph 3 of this Article. 

2a. Where reference is made in Directive 78/660/EEC to 
national legislation, such a reference is to be considered as 
a reference to the legislation of the Member State of the 
registered office of the SE. 

3. (a) Articles 1, 2 (1), 2 (5), final sentence, 2 (6), 4 (1), 
final sentence, 4 (2), final sentence, 3 (b), final 
sentence, 4 (4), final sentence, 5, 33 (5), 43 (2), 45 
(1) (b), final sentence, 54, 55 and 62 of Directive 
78/660/EEC shall not apply. 

(b) For the purpose of drawing up the annual accounts. Unchanged, 
the provisions of Articles 2, 3, 4, 6 and 7 of 
Directive 78/660/EEC shall apply. The SE may 
avail itself of the option provided for in Article 6 of 
that Direaive. 

Printed image digitised by the University of Southampton Library Digitisation Unit 



3. (a) Articles 1, 2 (5), final sentence, 2 (6), 4 (1), final 
sentence, 4 (2), final sentence, 4 (3) (b), final 
sentence, 4 (4), final sentence, 5, 43 (2), 45 (1) (b), 
final sentence, 54, 55 and 62 of Directive 
78/ 660 /EEC shall not apply. 



8. 7. 91 



Official Journal of the European Communities 



No C lT'6/55 



ORIGINAL PROPOSAL 



(c) For the presentation of the balance sheet, the SE 
may choose between the layouts prescribed by 
Articles 9 and 10 of Directive 78/660/EEC. It may 
avail itself of the options provided for in Articles 9, 
10, 11, 18, final sentence, 20 (2) and 21, final 
sentence, of that Directive. 

(d) For the presentation of the profit and loss account, 
the SE may choose between the layouts prescribed 
by Articles 23 to 26 of Direaive 78/660/EEC. It 
may avail itself of the options provided for in 
Articles 27 and 30 of that DireCTive. 

(e) The items shown in the annual accounts shall be 
valued in accordance with the principles laid down 
in Article 31 of Directive 78/660 EEC. They shall 
be valued on the basis of the principle of purchase 
price or production cost according to the provisions 
of Articles 34 to 42 of that Directive. 

However, the SE may choose to apply one of the 
three alternative valuation methods provided for in 
Article 33 of that Directive. If the SE avails itself of 
that possibility, it shall ensure that the method 
applied is consistent with the principles laid down 
in that Article. Details of the method applied shall 
be given in the annex thereto. 

The SE may avail itself of the options provided for 
in Articles 34 (1), 36, 37 (1) and (2), 39 (1) (c) and 
(2) and 40 (1) of that Directive. 

(f) In addition to the information required under other 
provisions of Directive 78/660/EEC, the notes on 
the accounts must include the information provided 
for in Article 43 of that Directive at least. The SE 
may avail itself of the options provided for in 
Articles 44 and 45 (1) and (2) of that Directive. 



Subsection 2 

Preparation of the annual report 



Article 102 

1. The SE shall draw up an annual report which must 
include at least a fair review of the development of the 
company’s business and of its position. 



AMENDED PROPOS.AL 



The SE may avail itself of the options provided for in 
Articles 33 (3) (second sentence), 34 (1), 36, 37 (1), 37 (2), 
39 (1) (c), 39 (2) and 40 (1) of that Directive. 

Unchanged. 



Subsection 2 

Preparation of the annual report 



Article 102 

Unchanged. 



2. The annual report shall also include the information 
provided for m Article 46 of Directive 78/ 660/EEC. 
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Subsection 3 Subsection 3 

Auditing Auditing 

Article 103 Article 103 



1. The annual accounts of the SE shall be audited by one 
or more persons authorized to do so in a Member State 
in accordance with the provisions of Directive 
84/253/EEC (^). Those persons shall also verify that the 
annual report is consistent with the annual accounts for the 
same financial year. 


1 . The annual accounts of the SE shall be audited by one 
or more persons authorized to do so in a Member State in 
accordance with the provisions of Directives 
84/253/EEC (i) and 89/48/EEC (2). Those persons shall 
also verify that the annual report is consistent with the 
annual accounts for the same financial year. 


2. If the SE meets the criteria laid down in Article 11 of 
Directive 78/ 660 /EEC, it shall not be required to have its 
accounts audited. In such cases, members of administrative 
board or the management board shall be subjea to the 
sanctions applicable to public limited liability companies in 
the State in which the SE has its registered office where the 
annual accounts or annual reports are not drawn up in 
accordance with the provisions of this section. 


Unchanged. 


Subsection 4 


Subsection 4 


Publication 


Publication 


Article 104 


Article 104 


1. The annual accounts, duly approved, and the annual 
report and audit report shall be published as laid down in 
accordance with Article 3 of Directive 68/ 151 /EEC by the 
laws of the Member Stare in which the SE has its registered 
office. 

!■ 

2. The SE may avail itself of the options provided for in 
Article 47 of Direaive 78 /660/EEC. 

3. Articles 48, 49 and 50 of Directive 78/ 660 /EEC shall 
apply to the SE. 


Unchanged 


Subsection 5 


Subsection 5 


Final provisions 


Final provisions 


Article lOS 


Article 10 S 


Articles 56 to 61 of Direaive 78 /660/EEC shall apply to 
the SE. The SE may avail itself of the options provided for 
in those Articles.. 


Articles 53 (1), 56 (2) and 57 to 61 of Directive 
78/ 660 /EEC shall apply to the SE. The SE may avail itself 
of the options provided for in those Articles. 


(i) OJ No L 126, 12. 5. 1984, p. 20. 


(•) OJ No L 126, 12. 5. 1984, p. 20. 
(2) OJ No L 19, 24. 1. 1989, p. 16. 
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SECTION 2 


SECTION 2 


CONSOLIDATED ACCOUNTS 


CONSOLIDATED ACCOUNTS 


Subsection 1 


Subsection 1 


Conditions for the preparation of consolidated accounts 


Conditions for the preparation of consolidated accounts 


Article 106 


Article 106 


1. Where the SE is a parent undenaking within the 
meaning of Article 1 (1) and (2) of Direaive 83 /349/EEC, 
it shall be required to draw up consolidated accounts and a 
consolidated annual report in accordance with the 
provisions of that Directive. 


Unchanged. 




la. The SE may draw up and publish its consolidated 
accounts in ecus. In this event the bases of conversion used 
to express in ecus those items included in the accounts and 
the financial statements which are or were originally 
expressed in other national currency must be disclosed in 
the notes to the accounts. 


2. Articles 1 (1) (c), last sentence, 1 (d) (bb), last sentence, 
1 (d), second and third subparagraphs, 4 and 5 of Directive 
83 7349/ EEC shall not apply. 


2. Article 1 (1) (c), last sentence, 1 (1) (d) (bb), last 
sentence, 1 (1) (d), second subparagraph and Anicles 4 and 
5 of Directive 83/349/EEC shall not apply. 


3. The SE may avail itself of the options provided for in 
Articles 1, 6, 12 and 15 of Directive 83/349/EEC. 


Unchanged. 


Article 107 


Article 107 


1. Where the SE is a parent undertaking within the 
meaning of Article 1(1) and (2) of Directive 83 7349 /EEC 
and is at the same time a subsidiary undertaking of a parent 
undertaking governed by the law of a Member State, it 
shall be exempt from the obligation to draw up 
consolidated accounts subject to the conditions laid down 
in Articles 7 and 8 of that Directive. Article 10 of that 
Directive shall apply. 


Unchanged. 


2. Articles 7 (1) (b), second subparagraph, 8 (1), last 
sentence, 8 (2) and (3), and 9 of that Directive shall not 
apply. 


2. Articles 7 (1) (b), second subparagraph, 8 (2) and 8 (3) 
and 9 shall not apply. 


3. The exemption provided for in paragraph 1 shall not 
apply where the securities of the SE have been admitted to 
official listing on a stock exchange established in a Member 
State. 


Unchanged. 


Article 108 


Article 108 


1 . Where the SE is an undertaking within the meaning of 
Article 1(1) and (2) of Directive 83/ 349 /EEC and is at the 
same time a subsidiary undertaking of a parent undertaking 


Unchanged 
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which IS not governed by the law of a Member State, it 
shall be e.xempt from the obligation to draw up 
consolidated accounts subject to the conditions laid down 
in Article 1 1 of that Direaive. 



2. Articles 8 (1), second sentence, 8 (2) and (3), and 10 of 
that Directive shall not apply. 


2. Articles 8 (1), second sentence, 8 (2), 8 (3) and 9 of 
Directive 83 /349/EEC shall not apply. 


3. The exemption provided for in paragraph 1 shall not 
apply where the securities of the SE have been admitted to 
official listing on a stock exchange established in a Member 
State. 


Unchanged. 



Subsection 2 


Subsection 2 


The preparation of consolidated accounts 


The preparation of consolidated accounts 


Article 109 


Article 109 


1. The consolidated accounts shall comprise the 
consolidated balance sheet, the consolidated profit and loss 
account and the notes on the accounts. These documents 
shall constitute a composite whole. 

2. The consolidated accounts shall be drawn up in 
accordance with the provisions of Directive 83/349/ EEC 
subjeCT to paragraph 3 of this Article. 

3. (a) Articles 16 (5), final sentence, 16 (6), 33 (2) (c), 

first sentence, 33 (3), final sentence, 34, point 12, 
final sentence, and point 13, final sentence, 
35 (1) (b), second sentence, 40, 41 (5) and 48 of 
Direaive 83/ 349 /EEC shall not apply. 

(b) The SE may avail itself of the options provided for 
in Ankles 17 (2), 19 (1) (b), 20, 26 (1) (c), final 
sentence, 26 (2), 27 (2), 28, second sentence, 

29 (2) (a), second sentence, 29 (5), final sentence, 

30 (2), 32, 33 (2) (d) and 35 (1) of Directive 
83/349/EEC. 


Unchanged. 



Subsection 3 


Subsection 3 


Preparation of the consolidated annual report 


Preparation of the consolidated annual repon 


Article 110 


Article 110 


1 . The consolidated annual report shall include at least a 
fair review of the development of the company’s business 
and the position of the undertakings included in the 
consolidation taken as a whole. 


Unchanged. 
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2. The consolidated annual report shall also include the 
information provided for in Article 36 of Directive 
83/349/ EEC. The SE may avail itself of the option 
provided for in the final sentence of the paragraph 2 (d) of 
that Article. 




Subsection 4 


Subsection 4 


Auditing of the consolidated accounts 


Auditing of the consolidated accounts 


Article 111 


Article 111 


The consolidated accounts shall be audited by one or more 
persons authorized to do so in a Member State in 
accordance with the provisions of Directive 84/253/EEC. 
Those persons shall also verify that the consolidated annual 
report is consistent with the consolidated accounts for the 
financial year in question. 


The consolidated accounts shall be audited by one or more 
persons authorized to do so in a Member State in 
accordance with the provisions of Direaives 
84/253/EEC (^) and 89/48/EEC (^). Those persons shall 
also verify that the consolidated annual report is consistent 
with the consolidated accounts for the financial year in 
question. 


Subsection 5 


Subsection 5 


Publication 


Publication 


Article 112 


Article 112 


1. The consolidated accounts, duly approved, and the 
consolidated annual report, together with the audit report, 
shall be published as laid down in accordance with Article 
3 of Direaive 68/ 151 /EEC by the laws of the Member 
State in which the SE has its registered office. 

2. Article 38 (3), (4) and (6) of Directive 83/349/EEC 
shall not apply. 

3. The management board and the executive members of 
the administrative board shall be liable to the sanctions 
provided for (...) if the consolidated accounts and 
consolidated annual repon are not published. 


Unchanged. 


SECTION 3 


SECTION 3 


BANKS AND INSURANCE COMPANIES 


BANKS AND INSURANCE COMPANIES 


Article 113 


Article 113 


1. SEs which are credit or financial institutions shall 
comply, as regards the drawing up, auditing and 
publication of annual accounts and consolidated accounts. 


Unchanged. 



(i) Oj No L 126, 12. 5. 1984, p. 20 
OJ No L 19, 24. 1. 1989, p. 16. 


glsq 
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with the rules laid down pursuant to Directive 
86/ 635/EEC (^) by the national law of the State in which 
the SE has its registered office. 

2. SEs which are insurance companies shall comply, as 
regards the drawing up, auditing and publication of annual 
accounts and consolidated accounts, with the rules laid 
down, pursuant to Directive ... (which, supplementing 
Directive 78/660/EEC, harmonizes the provisions 
governing the annual accounts and the consolidated 
accounts of insurance companies, by the national law of 
the State in which the company has its registered office). 



TITLE yi 

GROUPS OF COMPANIES 



Article 114 

1. Where an undertaking controls an SE, that 
undertaking’s consequent rights and obligations relating to 
the protection of minority shareholders and third parties 
shall be those defined by the law governing public limited 
companies in the State where the SE has its registered 
office. 

2. Paragraph 1 shall not affea the obligation imposed on 
the controlling undertaking by the legal system which 
governs it. 



TITLE VII 

WINDING UP, UQUIDATION, INSOLVENCY AND 
SUSPENSION OF PAYMENTS 



SECTION 1 
WINDING UP 



Article 11 S 

An SE may be wound up: 

1. upon the expiry of the duration laid down for it in tne 
statutes or the instrument of incorporation; 

2. by resolution of the general meeting of shareholders; 
or 



TITLE VI 

GROUPS OF COMPANIES 



Article 114 

Deleted. 



TITLE VII 

WINDING UP, LIQUIDATION, INSOLVENCY AND 
SUSPENSION OF PAYMENTS 



SECTION 1 
WINDING UP 



Article 11 S 

The SE may be wound up by a decision of the general 
meeting ordering its winding up taken in accordance with 
Article 97. 

However, the general meeting may decide, in accordance 
with the same rules, to annul the decision to wind up as 
long as there has been no distribution on the basis of the 
liquidation. 



(V) OJ No L 372, 31. 12. 1986, p. 1. 
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3) by decision of the court of the place where the SE has 

its registered office: 

(a) where the subscribed capital of the company has 
been reduced below the minimum capital provided 
for in Article 4; 

(b) where the disclosure of annual accounts has not 
taken place in the SE’s last three financial years; 

(c) on any ground laid down in the law of the place 
where the SE has its registered office or provided 
for in the statutes or the instrument of 
incorporation. 



Article 116 

(Winding up by resolution of the general meeting) 

1. A resolution of the general meeting of shareholders to 
wind up the SE on any ground laid down by the statutes or 
instrument of incorporation shall require at least a simple 
majority of the votes attached to the subscribed capital 
represented. 



2. In all other cases a resolution of the general meeting of 
shareholders to wind up the SE shall require at least a 
two-thirds majority of the votes attached to the subscribed 
capital represented. The statutes may, however, lay down 
that, when at least half the subscribed capital is 
represented, the simple majority referred to in paragraph 1 
is sufficient. 



Article 117 

(Winding up by the court) 

1. Winding up proceedings may be brought in the court of 
the place where the SE has its registered office by the 
administrative board, the management board or the 
supervisory board of the SE, by any shareholder, or by any 
person with a legitimate interest. 



AMENDED PROPOSAL 



Article 116 



1 . The management or administrative board shall convene 
a general meeting to take a decision in the event of: 

— the expiry of the period fixed in the instrument of 
incorporation or the statutes, or 

— the existence of any other cause for winding up provide 
for therein. 



The general meeting may then at its option: 

— decide, in accordance with Article 94, to wind up the 
SE, 

— decide, in accordance with Article 97, that the SE is to 
continue its activities. 

2. The management or administrative board shall convene 
a general meeting in the event of the existence of any cause 
for the winding up of a public limited company provided 
for by the law of the Member State in which the SE has its 
registered office. The general meeting shall decide whether 
the SE should be wound up or any other measures taken. 



Article 117 



Deleted. 



2. Where the SE is able to remove the ground for winding 
up, the court may grant it a period of time sufficient to 
allow it to do so. 
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Article 117a 





On an application by any person concerned or any 
competent authority, the court where the SE has its 
registered office must order it to be wound up where it 
finds that the registered office, as defined in Article 5, has 
been transferred outside the Community. However, the 
court may grant the SE a period of time to reaify the 
situation. 


Article 118 

(Publication of winding up) 


Article 118 


The winding up shall be published in the manner referred 
to in Article 9. 


The winding up of an SE shall be published in accordance 
with Article 9. The same shall apply to decisions that the 
SE is to continue its aaivities under Article 115, second 
paragraph, and Article 116. 


Article 119 

(Wound-up SE to continue in existence) 


Article 119 


1. Where an SE is to be wound up as a result of a 
resolution to that effect of the general meeting of 
shareholders or upon the expiry of its prescribed duration, 
the general meeting of shareholders may resolve that it is to 
continue in existence as long as there has been no 
distribution on the basis of liquidation in accordance with 
Article 126. 

2. The resolution that the company is to continue in 
existence shall be passed in accordance with Article 116 
(2), and published in the manner referred to in Article 9. 


Deleted. 


SECTION 2 


SECTION 2 


LIQUIDATION 


LIQUIDATION 


Article 120 

(Appointment of liquidators) 


Article 120 


L The winding up of an SE shall entail the liquidation of 
its assets. The liquidation shall be carried out by one or 
more liquidators. 


1. The winding up of an SE shall entail its liquidation. 


2. Liquidators shall be appointed: 

(a) by the statutes or instrument of incorporation, or in the 
manner laid down therein; or 

(b) by a resolution of the general meeting of shareholders 
aamg by the simple majority of the votes specified in 
Article 116 (1); or 


2. The liquidation of an SE and the conclusion of its 
liquidation shall be governed by national law. 
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(c) failing an appointment pursuant to (a) or (b), by the 
court in whose jurisdiction the registered office of the 
SE is situated on the application of any shareholder or 
of the administrative board, the management board or 
the supervisory board. 

3. In the absence of an appointment pursuant to 3. An SE in liquidation shall continue to have legal 

paragraph 2, the duties of liquidator shall be performed by personality until the conclusion of the liquidation. 

the administrative board or the management board. 

4. The general meeting shall determine the remuneration Deleted, 
of the liquidators. Where the liquidators are appointed by a 

court in whose jurisdiction the registered office of the SE is 
situated, the court shall determine their remuneration. 



Article 121 Article 121 

(Removal of liquidators) 

The liquidators may be removed before the termination of Deleted. 

the liquidation: 

(a) where they were appointed in accordance with 
Article 120 (2) (a) and (b) or, where Article 120 (3) 
applies, by a decision of the general meeting acting by 
the simple majority of the votes specified in Article 116 
( 1 ); 

(b) irrespective of the manner of appointment, by a court 
in whose jurisdiaion the registered office of the SE is 
situated, on petition of any person having a legitimate 
interest in the matter and showing a proper ground. 



Article 122 Article 122 

(Powers of liquidators) 

1. The liquidators may take all appropriate steps to Deleted 
liquidate the SE and, inpanicular, shall terminate 
transactions pending, collea debts, convert remaining 

assets into cash where this is necessary for their realization 
and to pay the sums owing to creditors. The liquidators 
may undenake new transactions to the extent necessary for 
the purpose of the liquidation. 

2. The liquidators shall have the power to bind the SE in 
dealings with third parties and to take legal proceedings on 
its behalf. 



The appointment, termination of office and identity of 
liquidators shall be published in the manner referred to in 
Article 9. It must appear from the disclosure whether the 
liquidators may represent the company alone or must act 
jointly. 



g|t3 

Printed image digitised by the University of Southampton Library Digitisation Unit 



No C 1^6,64 



Official Journal of the European Communities 



8. 7. 91 



OtiGINAI PROFOSAJL 



AMENDED PROPOSAL 



Article 12i Article 123 

; Liahiliw of liquidators) 

Tli,« rules on the civil liability of members of the Deleted, 
asliainisixative board or of the manag,cment board of an SE 
skaJI jj» apply to the avil liability of liquidators for 
wrongful aas committed m carrying out their duties. 

Article 124 Article 124 

(Accoutttmg documents) 

1 . Use liquidators shaM draw up a statement of the assets Deleted, 
and liaWiocs of the SE on the date the winding up 
cotBSMKai. Any sh,aiehcddcr or creditor of the SE shall be 
eiKitied to obtain a copy of this statement free of charge, 
apoa request. 



2. The liquidators shall report on their activities to the 
©eaeraJ mcetmg each year. 

3. The ruks couceming the drawing up, auditing and 
ptsfelicaaon of annual acrounts or consolidated accounts 
asKi die ai^roval of persons responsible for carrying out 
dwe stanitory audits of those accounts shall apply mutatis 
mmMmdss. 



Article 125 

; Information supplied to creditors) 

Tiie KjtMae of the winding up of di» company provided for Deleted, 
m Arodc 111 shall invite creditor to lodge their claims, 
asd shai iiKiicate the date after which distributions on the 

bam of Mq-ttidatioa wih be made. 



An iBvitar»a to lodge claims shall also be sent in writing to 
3Mf creditor known to the company. 



Article 125 



Arride 126 
•Distnfautiofij 



I. No disnbatMMs the basis of liquKiarion may 
laaclc to the benefcianes designated m the statutes or 
iBsmiSMti of amorpwaticw, or failing any s 
dcs^MM to the sfaarehoidcrs. untd all creditors of 
a^aay have been paM m, M ami the time Hi 
mdBCMtd m Aiticks 125 aai 127 {2] have expired 



Article 126 



1. No distribution on the basis of liquidation may be 
i^ecced as between the shareholders or the beneficiaries 
designated in the instrument of incorporation or the 
aatutes until all creditors of the company have been paid in 



2. Ai» crediiors have 'been paid in ^full, and anytb 
w the referred to m paragraf* 1 has b 

the m of & SE shall, exc*i« wl 
mmxwm. » tkr aammes or the 

be diw*taKi the shareiwiden 

pcoporw* to the sMaai taiae c^f iheir shares. 



Ddeted. 
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3. Where the shares issued by the SE have not all been 
paid up in the same proportion, the amounts paid up shall 
be repaid. In that case only the remaining net assets shall be 
distributed in accordance with paragraph 2. If the net 
assets are not sufficient to repay the amounts paid up, the 
shareholders shall bear the loss in proportion to the 
nominal value of their shares. 



4. Where a claim on an SE has not yet fallen due or is in Unchanged. 

dispute or where the creditor is not Imown, the net assets 

may be distributed only if adequate security is set aside for 

the creditor or if the assets remaining after a partial 

distribution represent sufficient security. 



Article 127 
(Distribution plan) 

1. The liquidator or liquidators shall draw up a plan for Deleted, 
the distribution of the net assets of the company pursuant 
to Article 126 after the date indicated in Article 125. 



Article 127 



2. This plan shall be brought to the attention of the 
general meeting and of any beneficiary designated in the 
statutes or instrument of incorporation. Any shareholder 
and any beneficiary may challenge the plan in the court of 
the place where the SE has its registered office within three 
months of the date on which it was brought to the 
attention of the general meeting or of that beneficiary. No 
distribution may be made until that period has expired. 

3. Where there is a challange it shall be for the court to 
decide whether and to what extent any partial distribution 
may be made in the course of the proceedings before the 
court takes its decision. 



Article 128 

(Termination of liquidation) 

1. The liquidation shall be terminated when the Deleted, 
distribution is complete. 



Article 128 



2. Where, after the liquidation is terminated, further 
assets or liabilities of the SE come to light which were 
previously unknown, or further liquidation measures prove 
necessary, a court in whose jurisdiction the registered office 
of the SE is situated shall, on the application of any 
shareholder or creditor, renew the mandate of the former 
liquidators or appoint other liquidators. 



3. Termination of liquidation and removal of the SE from 
the register referred to in Article 8(1) shall be published in 
the manner referred to in Article 9, 



Unchanged. 
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4. Following the liquidation, the books and records 
relating to the liquidation shall be lodged at the register 
referred to in paragraph 3. Any interested party may 
examine such books and records. 



SECTION 3 

INSOLVENCY AND SUSPENSION OF PAYMENTS 



Article 129 

In respect of insolvency and suspension of payments the SE 
shall be subject to the law of the place where it has its 
registered office. 



Ankle 130 

1. The opening of insolvency or suspension of payments 
proceedings shall be notified for entry in the register by the 
person appointed to conduct the proceedings. The entry in 
the register shall show the following: 

(a) the nature of the proceedings, the date of the order, and 
the coun making it; 

(b) the date on which payments were suspended, if the 
court order provides for this; 

(c) the name and address of the administrator, trustee, 
receiver, liquidator or any other person having power 
to condua the proceedings, or of each of them where 
there are more than one; 

(d) any other information considered necessary. 

2. Where a court finally dismisses an application for the 
opening of the proceedings referred to in paragraph 1 
owing to want of sufficient assets, it shall, either of its own 
motion or on application by any interested party, order its 
decision to be noted in the register. 

3. Particulars registered pursuant to paragraphs 1 and 2 
shall be published in the manner referred to in Article 9. 



SECTION 3 

INSOLVENCY AND SUSPENSION OF PAYMENTS 
Ankle 129 

The SE shall be subject to national laws in respea of 
insolvency and suspension of payments. 

Ankle 130 

Unchanged. 



TITLE VIII 
MERGERS 



TITLE VIII 
MERGERS 



Ankle 131 
(Types of merger) 

SE may merge with other SEs or with other public Deleted, 
limited companies incorporated under the law of one of the 
Member States in the following ways: 

(a) by forming a new SE; 



Ankle 131 
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(b) by the SE taking over one or more public limited 
companies; 

(c) by a public limited company taking over the SE; 

(d) by forming a new public limited company. 



Article 132 
(Applicable law) 

1. Where the companies participating in the merger have 
their registered offices in the same Member State, the 
provisions of national law giving effect to Directive 
78/ 855 /EEC shall apply. 



2. Where the companies participating in the merger have 
their registered office in different Member States, the 
provisions of Title II shall apply mutatis mutandis. 



Article 132 



An SE may merge with other SEs or with other public 
limited companies having their registered office in the same 
Member State. Such a merger shall be governed by the law 
of the Member State in question in accordance with 
Direaive 78/ 855 /EEC. 



Unchanged. 



TITLE IX 



TITLE IX 



PERMANENT ESTABLISHMENTS 



PERMANENT ESTABLISHMENTS 



Article 133 Article 133 

1. Where an SE has one or more permanent Unchanged, 
establishments in a Member State or non-member State, 

and the aggregation of the profits and losses for tax 
purposes of all such permanent establishments results in a 
net loss, that loss may be set against the profits of the SE in 
the State where it is resident for tax purposes. 

2. Subsequent profits of the permanent establishments of 
the SE in another State shall constitute taxable income of 
the SE in the State in which it is resident for tax purposes, 
up to the amount of the losses imputed in accordance with 
paragraph 1. 

3. Where a permanent establishment is situated in a 
Member State, the imputable losses under paragraph 1 and 
the taxable profits under paragraph 2 shall be determined 
by the laws of that Member State. 

4. Member States shall be free not to apply the provisions 
of this Article if they avoid double taxation by allowing the 
SE to set the tax already paid by its permanent 
establishments against the tax due from it in respect of the 
profits realized by those permanent establishments. 
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TITLE X 
SANCTIONS 



Article 134 

The provisions of national law applicable to the 
infringement of the rules relating to public limited 
companies shall apply to the infringement of any of the 
provisions of this Regulation, 



TITLE XI 

FINAL PROVISIONS 



Article 13S 

The involvement of employees in the SE shall be defined in 
accordance with the provisions adopted to give effea to 
Direaive. . . by the Member State where the SE has its 
registered office. 



Article 136 

jAn SE may be formed in any Member State which has 
implemented in national law the provisions of Directive 
. . . (on the involvement of employees in the SE). 



Article 137 

This Regulation shall enter into force on 1 January 1992. 

This Regulation shall be binding in its entirety and directly 
applicable in all Member States. 



TITLE X 
SANCTIONS 

Article 134 

Without prejudice to the sanctions prescribed by this 
Regulation, the Member States shall provide for 
appropriate penalties in the event of failure to comply with 
the provision of this Regulation. 

TITLE XI 

FINAL PROVISIONS 

Article 135 

Deleted. 

Article 136 

Deleted. 

Article 137 

This Regulation shall enter into force on 1 January 1993. 

This Regulation shall be binding in its entirety and directly 
applicable in all Member States. 
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Proposal for a 
Council Direotive 



Amended p ro posal for 
Council Directive 



Gonpleneatlng the Statute for a European Uodiai^ed. 
oon^any with regard to the involveBient of 
en^iloyees in the European oonpany 



THE CCONCIL OP IHE EDBQPEAN OCMPHTIES. DhC 3 hai«ed. 



Having regard to the TreatY eetahliehing nncdunged. 
the European Eocnomic CcBimmity, and in 
particular Article 54 thereof. 



Having regard to the proposal fron the 
Commission. 



Unchanged. 



In cooperation with the European 
Parliament, 



Unchanged. 



Having regard to the opinion of the 



Unchanged. 



EoonoQio and Social. Ooonlttee, 

Whereas, in order to attain the ohjeotivee Unchanged, 
set out in Article 6a of the Treat;. 

Council Begulatlon Ho . . . estahllEhes a 
Statute for a European ocapan; CSE); 
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Vhsree^: in order to promote the eooncmic Ucchaijged. 
and social objectives of the OonrauriitY, 
arrazigaoents be nade for eoploTees 

to participate in the supervision and 
strategic developroent of the SE; 

Whereas the great diversity of rules and Unchanged, 

practices (existing in the Member States as 
regards the manner in \diidi ooployees' 
representatives participate in svxpervisiOQ 
of the declsinns of the governing bodies 
of publlo limited ocmpaniee makes it 
impossible to lay down unifonn rules on 
the involvement of employees in the SE; 

Ifhereas the laws of the Member States Unchanged. 

should therefore be ocordinated with a 

view to making ecpiivalent the safeguards 

required for the protection of the 

interests of members and third peonsons, of 

pubUc United companies In each 

f 

Member State, with due regard to the 
specif io characteristics of the pperation 
of such ocopanies having their registered 
office in its territory; ^dsereas such 
coordination must take account of the fact 
that an SE is created by a restructuring 
or cooperation operation involving 
oonpanies governed by the law of at least 
two Member States; 



cjl 
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Whereas aoooimt sh o u l d be taken of the Unchained 

specsLfio oharaoteristics of the laws of 

the te abe r States by estahllShiiig for the 

SE a frai&ework oonprlslng sevexal 

of partioipation, and aaithorizii^, first. 

Member States to c±ooee the model best 
oorresponding to their national 
traditions, az3d, secondlY, management 
or the administrative board, as the oase 
maY ^ the representatives of the 
employees of the SE or of its founder 
cxanpaniee to ohooee the model most suited 
to their social eonvirooBent ; 

Whereas in order to ensure the 
laroper operation of the interMii 
AiYi to avoid apv 
^ tfa^ ooppetltlon the 

dlffgpflnt iPfTdAifl Q f tarticlnatian 
dbonld guarantee equivalent levels 
of nartiol patiQn and oomparahle 
Influence to the employees of all 



Whereas the provisions of this Edreotive 
f om an. indissooiable oonoplement to the 
provisions of Regulation Mb . . . and it is 
therefore noooooar y to ensure that the two 
sets of provisions are applied 
oonocnitantlY* 



HAS ADOPTED THIS DIRaCTIV Bi 
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Artiole 1 

The ooordinatioBi loeasuree preecrlhed by Unc h a n ged, 

this Direotive shall apply to the laws, 
regulations and fidministratlve provlsians 
in the Member States oonoemlng the 
involvement of enployees in the SE. 

These measures are an essential supplement 
to Regulation Mo ... on the Statute for a 
European ooopany. 



TITLE 1 

MODELS OP PARnCCPATICXI ICDETS 

Artiole 2 

Member States shall tales the neoeesary Unchanged. 

measures to enablB employees of the SB to 

participate in the supervlsian and 

strategio deveippment of the SB in 

aoDordanoe vith the provisiCDS of this 

Direotive. 
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Artic 2 le 3 
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Article 3 



1. Subject to the applioatloai of 
paxa^apb 5, the participation of SE 
employees prescribed by Article 2 be 

dete rm ined in aooordanoe with one of the 
iQOde]^ set out in Articles 4, 8 and 6 by 
means of an agreea&ent oonoluded between 
the management boards and the 
administrative boards of the founder 
oonpanies and the representatives of the 
aoployees of those oarapanies provided for 
by the la^ az3d practices of the 
Member States. 'Where no agreement oan be 
reached the management and administrative 
boards shall cSaooee the model appUoahle 
to the SE. 



1. Subject to the application of 
paragraph 5, the partloipatlan of 
SB enployees prescribed by 
Article 2 shall be determined in 
aocordanoe with one of the models 
set out in Articles 4, 5 and 6 by 
means of an agreement oonol\xied 
between the management or 
jiHminlfirttr atlve boards of thft 
founder oompanles or othpr frninri^r 
bodies and the representatives of 
the aoployees of those oonpanies or 
other founder bodies provided for 
by the laws and praotioes of the 
Member States. With a view to 
Tftftrfiijng mirh an agreement, and 
sub ject to the natlmvil roMSUres 

tAkfien iirrtAr ni^nTyrtl 



Directive 77/187/EBC of 
14 FdJTuarv 1977 an the 



a pproKlnatian of the laws of the 
Member States relating to the 

rights 



jjn thi^ fif vent of transfers of 



imdertabir fffi , hnfliTwg ges or parts 
of busine flflflfl- th ^ parties tn tKi A 
nagotlatlfm rivLll consider the 
legal, eoonomlo and social 
ooDsequenoee of the f oimtion of 
Ihe SE and anv measures to be taken 
wl-Qi reepeot to the aimloveee la 
Older to arrive at an a ffrwatwnt. nn 
the Model of laeartlolPfttlan vhlcai l 3 
to apply to -Oie SB. atfi’ eanemt 
must be <yTnr>iiiriiyj before the 

fBa8aKj»853fc ■ifiSr«iinfT'^"'*3CBi^gaEajcsjfcMwBsaC 

rtanitrim tO fOM the RR 
agreeaept in writ.iTyf 



C5 
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lA. Vhftr e DO suoil agreaneat nan 
tbg gpplgTWg* 



ft vrltten 

fltAt^wwnt nui-h why In thftjr 

opinion taae f onnftticai of ttoe SB Is 






to libe emlovees' 



IntereetB i«a«auTafl tihnnlrt 

ha tAiran m th rcgpeot to the 



erolovees. 



1h. Thff nwrwtfaiMW it or 

hin mta nf tha 

fn»Tnrtay» ( ygpanlaa nr nthar foimdflr 
bodlee 1*1* 11 for snh migginn 

to the general ineetln< f naiiart tn 
arorove the fonatlon of the SB a 
report to whlcb Is attacfaeO either 

- tha ■haart: nf tha agreapept 

referred to In paragraph l. or 

- the sta taaent by the anPIOTeee' 
representaUvee which Is 
referred to In paragraph la. 



c/6 
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2. An SB may not be fozioed unleBB one of 
the models referred to in Artibles 4. 5 
and 6 has been cboeen. 



3. Subject to tbe applioation of 

paragra|h. 8, the obosen m odel may be 
replaced by anotdser mod/ri In Artiales 4, 8 
tvnA 6 by an agreement oonoludad between 
the management or the admlnstratlve board 
and the representatives of the employees 
of the SB. agreement most be 

sulmitted for the a p pro va l of the general 
meeting. 

4. Each Meniw State shall determine the 

in whloh the partioipatlon m o d el s 
shall be apjOled for SBs having their 
registered office in Its territory. 



2. The ^eaerdl meeting called to 

approve the f oraatlon of the SB 
rihAii the model of 

partlolpatl Qn rh/vyrn I n the 
agreement referred to in 
paragraph 1. or ^daere no 

hufl hftftn T^ aohed ghall choose the 
9 f p>> rtlaLpatlon Is to 
applY to the SB on the basie of the 
report refer red to in p aragrarh lb 

pmA nf by thft 

enplovees^ representatives. An SB 
may not be registered In aooordanoe 
with Article 6 of Regulatjon HO . . . 
imiftgig A model of partLolpatlon has 
been obosen. 

3. Subject to the aipUoatlon of 
paragraph 8» the chosen model may 
he replaoed by another model in 
Artlolee 4, 8 and 6 by an agreement 
oonbluded between the management or 
the admlnstratlve board and the 
representatives of the employees of 
the SB. 



Unohanged. 



c/3 
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5. A Member State maY restrict the choice UtKhangeA. 

of the models referred to In Articles 4, 5 

and 6 or make anly one of these models 

ooD^ulsorY for SEs having their registered 

office in its territory. 

6* ppnnfthiTft IaAA down In thi« 
Article rivill auplY In the event of 
ta»^irtfrfnrpm atiOn Under Article 2f3^ 
of - 



SBcnm 1 

SDFBRVIS06Y BGAID CBL 
AIKDIISTRATIVB BQABD 
Article 4 

ThA aTJDointnent of mpm h ftr ci of the 
supervisory hoard or the audxoinistrative 
board, as the case may be, shall be 
governed by the foULowlng rules: 



y. In th e event of a. traiwf^ nf 
thA TAgiP rbered office of an SB to 
/wntjyg* Member StatA. thA model of 
partioipatiQn applied before the 
transfer may be altered only in 
aooordann e nrocedure set 

gfti-fa in Artiol ft. Thfi partlyy 
to the nego tiation eb all here be 
thA TMm atfemen t board or thA 
Artmini gh rative board of the SB and 
the renresentatlves of the 
en^OYees of the SB. 

SBCnON 1 

SDPBRVISGRf BCAHD OR 
AIimilSTRATIVB BOARD 
Article 4 

The appointment and removal of 
members of the siqpervlsory board 
Cln the two-tier board system) or 
the administrative board Cin the 
ooB-tlar board STStea^ diall be 
govstnal tjj tbs foUnwlng tules: 



c/s 
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- at l6QSt oo&-th1,rd anl Dot more than I. at least ODe-thlrd not more 

one half of then shall he appointed bj the than ODe-balf of them «>w-n be 
enploYees of the SE or their appointed and removed b; the 

representatives in that oonpaDY, or eoplOYees of the SB or their 

representatives in that ocnpany, or 

- the; Fhall be oo-opted hY the board. 

Ho^^sver, Ihe general meeting of 
shareholders or the representatives of the 
enplcYeee maY> on specif io grounds. Object 
to the appointment of a particular 
oandldate. In nagfla the appoiz]tnent 
may be i an body 

established under puhlio law has declared 
the objection inadmissible. 



(h^ tha ^neral neetlitf anrf the 
rscxresentatives of the 

•SUnS 3 UES^B&S 3 B^^^bM^mbi^K 5 EMHMiSSSSSK 

eMDlQgeeB of ttn> m 

alikDe be entitled to bbiect to 
tile «cTX»lirt> »«n»- » 

- on taie eroMP rt -lih*-*-. >u» ib 

Inoanehle of nerformln^ the 

SBBS 30 BSB 3 ^SSS 9 BM 9 E&Mi^C 9 BSL 4 SMZZSMSSSSS 3 I^MiiMS^ 

of the nosition: 

S 3 ^gSJBK^JCg^^■gaL^XISJBlES^Sg 3 gBgA^> 

- on tiie ground that if he 

were eppolntea the board 
“ill'll tx> the 

Inteawetta of the SK. its 
ahareholders its 
wyinyaw e. he lapTonerlv 
ooPBtltMted: or 

- nn thA frr wDd tiie,t the 
|ipnn«r<iiTW aot cut, hfiro tu« 
nnt hwi oontaiaa with: 

C(cf 



n. they eba3 T ffp o-ijitei airi 
removed by the supervisorv board or 
liffarintatj atlve board itself, 
subjeot to point Cd). However. 



(a) th#y nueiffhiT^ Arri -hhp 

representatives of the 

gBEaG7fie6-Qf- .-Q» gg 

^djto be entitled to nominate 

+>M suneryleory 
•hnanl rip th» adalnla toatlve 
ixaul: 
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(c^ ^abere such an objection is put 
forward the o andiriAtA 
DODiDated aav not be appc^t^ 
imt.il ^ 9qtrrt, Adwi ni a tratlVft 
antboTltv or ot hAr iTYiprp qpdgnt 
Ixxly rtiviiA- red thft 

(d) tbe fir st members of the 

or of the 

uriminiPrtTrAti ve board F^n hp 
aTTpolPted b7 the general 
meet-iTi^. However, the 
rgpresentatlveg of thj> 
egplovees of Ite SB ing ,-7 

rMTmirtft.tPi OATYilfiAtpa fpj 

appolntanent th^ 
neetin ff. gyy cOpJeot to the 
a ppointment o f a ryndidAtft 
TVHnirtfttfft b 7 the tfensral 
meeting on an7 of the ^rounds 

I *f IT I III 4L > TTff ii ' J gffT ifc iii ^ i g 1 ^ n i 'TO iSii 

11a±nrt ^T' ■pniirt fh") . Whflrra ta\ 
QbleotlQii Is mt forward b7 
ttw fmfltn.1 or b7 thS 

qnPloTOeB' ropreeeotaUvee. 
point flh*n Ati^ly 



c/io 
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B rn T cy 2 
SEPABAXE BQCY 
Artlole B 



SBCnCK 2 
SKPABATE BCCflr 
Article B 



1. A separate hod; Biball rerpreseot the 
eniplOYees of the SE. The Tnnnher of 
members of that bodlY azcL tbs detailed 
rules governijQg their eleotlboi or 
appolntmsQt rihall, he laid do^ in the 
statutes In oopsultation vith the 
representatives of the enplOYeee of the 
founder ocmpanles in aoooidanoe with the 
lavs or praotloes of the Member States. 



1- A body hereinafter referred to 
as the "separate body " shall 
represent the eoploTees of the se. 



2. Ihe bodY representing the enploYees 
shall have the right: 

(a) at least onoe every three months, to 
be informed by the management board or 
the administrative board of the 
progress of the oompany's business, 
including that of \mdertnM j)gs 
oontroUed by it, azd of its 
prospects; 



2. Xhe management board or the 
adTntnl fltr ratlve board of tha 

At least every three months 
Inform the separate body of th^ 



progress of the hnprfTtf^ 
of its mospects A cpofunt of 

any information on any undertqki-rKgp? 



oontroUed by th^ SB \diiGh ml^t 
have an appreciable impact on the 



progress of the SB ^« buginftaa. 



(b) ^here it is zieoeesary for the 

performance of its duties, to require 
from the management board or the 
administrative board a rep o r t 
oonoeoniing certain of the OGnoaov's 
business or any inf omatian or 
doouments; 



(o) to be Infaxmed and ocnsulted by the 
management board or the almlnistrative 
board before any deoiaion referred to 
in Artlale 72 of Begulatdon Mb ... is 
Implemented. 



c|(l 
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2a. manar yement boaid or th<> 
Admi ni^rb ratlve bp aatl «hAm vithmit 
^AlKg aiTTnlv to the BenaratB hnr^ 
Miy infom Atlan WBI7 baVB 

siiJBlfioazit iinoldxxitlODS for the 

SBBBSSSSSSSBBBMHJSSS^SSSBB^^^^BXISSBbASBSLM-JS&K 

S 'fl fil1:ua'tlQzi. 



2b. ThA aapirata body MftV at any 
time Z^crulre fr vm thA TaftTwtfflmftnt 

«SSnS9^^UBQi59S^JEM&SJU«MWiiM_JLMSSJBa^^K59&Ub 

boajxi or the aAidiilBtzatl.^ board 
lTtf rt rm».1d nn rtp a gpflrd.a3, re port on 

tggggggjfljgj^jgg/gjggg^ggg^^ggSS^J^^JmJt^OBSBBSSmmJILXffSC&mmm^BA 

any mtter odPoerttUa; n nnrtiwnni. nf 
anployiiienc. 



20 . w>u* .ArthAP of the Bemrate 
body ahaU. b e anUtled tn 
Jill doGunsDts sulsnltted to 
f?6Deral meetly. 

2d. ThA rrpATA.t. iocB referred to In 
Artlole 72(1) of aagulaUon MO . . . 
nay be effeoted only after tbe 
senoarate body bas beep 
nanail tAA by the lnaiia< ?»iMPt hmnd 
nm i:><A «l^ 1 lH■n^ghT ^tlye boajd of the 

SL. 



S. Artlole ?4(3) of that Bagulatloa abaU 3. ArtlOIe 74(3) of Hetfalatlon 
appl; to oebbera of Ibe aepaxate body. N* . . . rtiall apjily to mosbers of 

tbe aepaxate body. 



C[lX 
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SBCmCN 3 
OEEER }OmS 
Article 6 

1 . Models other than those referred to in 
Articlee 4 and 5 may be es tahlishe d by 
of an agreement cxaaoluded between 
the management boards and the 
administrative boards of the founder 
oon^aniee and tbe entployees or their 
representatives in those oontpanies. 



2. The agreement reached shall porovlxle at 
least for the ea^doyees of the SB or their 
representatives: 

(a) every three months, to be 
informed of the progress of the 
ocanpany's business, including that of 
undertaldLngs controlled by it. and of 
its prospects; 

(b) to be informed and consulted before 
any decision ref e rr e d to in Article 72 
of Regulation No . . • is impOLemented. 



SHCnCN 3 
CflHER HXKUS 
Article 6 

1. Models other than those 
referred to In Artloles 4 and 5 may 
be establldsed by means of an 
agreement oonabaded between the 
management board or the 
atolJDlstrative board of the ?SE and 
tba renreeentaUvqe of the 
MirilowieH of tba SB. 

2. Ihe agreement reached shall 
assure the representatives of the 
enqployees of the SB at least: 

(a) the quarte r^iy irif ngma.tlQn 
referred to in Artiole 5(2) ; 



(b) thrt ^llffm!^a .tlon referred to. In 
Artic le ^ C2b)i 



Co) i-iv* tTifm mtlon anl 

QQDSnlt ^t-hlggi ref gpred to In 

Cd) to madne all 

6cxxm ^ Hutanitted to tbe 
gwnwml meetiDtf. 



C. I i 3 
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o. the agreement provides for a 

collegiate hody representing the 
enplcyees, that body may require the 
mazBgemeoat boaxxi or the adaduLstrative 
hoard to provide the inf omation neoessary 
for the perfonnamoe of its du t ies. 

4. The agreeDSDt gball provide that the 
ercployees' representatives must observe 
the neoessary disoretion In rel at ion to 
any inf onnation they b o l d on 

the SH. They gball be hound by this 
obligation even after their duties have 
oeased. 



Deleted. 



4. The agreement gball provide 
that the employ ooo * representatives 

BTft Vr ^ of 

Aiartp^itAm, in relation to any 

Inf omation they boM 
on the SB. They shall be hound by 
this Qbllgatian even after their 
duties have oeased. 



5. If the lav of the State ^ihare the SB Delete d . 

has its registered office so permits, the 

agreement may permit the management board 

or the administrative board of the SB to 

withhold from the employees or their 

representatives any inf ormation the 

disolosure of ^dilch might seriously 

jeopardize the interests of the SB or 

disrupt its projects. 



6. The parties to the negotiations may be Deleted, 
assisted by eiperts of their ch o l o e at the 

eacpense of the founder oc«qeniflB. 

7. The agreement may he oonoluded for a TJDOhanged. 
fljced period and re-negotiated upon eoqdry 

of that period. Bovever. the agreement 
oonoluded shall remain In force until the 
entry into fora of the new a g r e em ent . 



c(/v- 
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8. Wecre tbe two parties to llie 
negotlatioas so deoide. or wiiere no 
agreeDoent suc^ as is mentlooed In 
paragraph. 1 be reached* a stazidard 

inodel. provided by the law of the State 
y/mere the SE has its registered offloe, 
F^n apply to the SE. Ihls nodal (shall 
in oonf ormity with the nost advanoed 
mticmal poraotloes az3d shall eosure for 
the employees at least the rights of 
information ocaosultaticai provided for 

by this article. 



SUCTION 4 

ELBCnON OF THE BEFRESEMTATIVES 
OF ISE EUFIDfEBS OF TEE SE 
Artiole 7 



Thia representatives of the eDpLoyaes of 
the SE rihft.li be elksted In aooordanoe with 
systems ^hich. take into aooount, in an 
app ro p riate naziDer, the Tnnaher of staff 
they represent. 



All employees most be able to partlxsipate 
in the vote. 

The eleoticsi shall be oonfaio t ed In 
aooordaDoe with. 1he laws or praotioes of 
the Menher States. 



8. yihare the two pertiee to the 
negotiations so desids, or where rso 
agreement such as Is mentlcined in 
paragraph 1 can he reacSied, a 
standard model , provided by Ihe lav 
o£ State ^dsere Ihe SE h^ its 
registered offioe. shall apply to 
the SE. This model shall 
for the empOLoyees at least the 
rights of inf ozmtian and 
oc 3 a» 2 ltation provided for by this 
ArtLdle. 



SBCnCN 4 

ELHTnON OF TEE REPRESStTATIVES 
OF THE HglPyEBS OF TEE SB 
Artiole 7 



1. The representatives of the 
employees of the SB Shall be 
^leoted ^T 1 ftnnfBcdanoe with the laws 
or nraotioes of 1he States . 

furA in with the 

fniirwigy Tglncdtles: 



(a) representatives of the 
employees most be eleoted in 

MwBhftp s tate in ^ddch the 

ffR hftfi an egfa *bHrihmflnt: 

(b) -HhA TBtmhw y of representatives 
so Sleoted must so far as it 

iff ^ ppopmptlODiil 

pwher of egdovees 
the y representi 



c/l? 
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(c) all enplcTveee must be alale to 
partloliaate In tha vntA , 
Irrespeotive of 
of servloe or the T timWw* 
hours ttev work peg weefc; 

Cd) the eleotlop w» >7 
aeorgt h^nnt.. 

2. Tho twpioryw qe' rgpreeepteUveB 
oiwntari in aooordflaoe with 
xaragraifa 1 may perfona their 

■ftwvTttIrytfi Vi thin tihft gR! 

irrespeotive of the rules ^ovemln^ 
qiM.nfinft. tlon as an emolovees* 
representative in the i«yi^tinn 

nf thin MftmhftP fitft.te 1 ji «h1 r»i thA gR 

hA« Ita ^^e ^jgterel office. 

Article 8 Artidle 8 

The first mrthers of the supervisorY hoard Deleted. 

or 'die adsdnistrative hoard to he 

appointed h; the emploYees and the first 

memhers of the separate hodY r cp r onon' tj. n g 

the emplOYees Shall he appointed bY the 

repcresentativBS of the emplOYees of the 

founder oaopanies in propor t ion to the 

ZulDUDCr ox "Wfff uD6y ajti 

aooordanoe with Ihe laws or praotioes of 
the Meniber States. Those first moobers 
shall remain in office until such tljoe as 
'the requirements for ^Leotin^ the 
representatives of the enpI O Y OOB of tha SE 
are satisfied. 



c ((6 
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SBCnCK 5 
Artidle 9 

1. The sanagement isoarl or the 
3 d 2 dJQistrad.ve boajxl of the SB efball 
provide the representativee of the 
enplOYeae suoh flneacdal azal aatarlal. 
resouroee as enable them to meet aisd 
perform tbelr duties In an appropriate 
maimer. 



2. Tbe praotioal arrangements for making 
available suob financial and material 
resources shall be settled in consultation 
with the representatives of tbe emplOYBes 
of the SB. 

SBcnrrcN 6 

BEPRESBNTAT^ OP BIFIOKBES IN THE 
ESTABLISHMBITS CF THB SB 
Artidle 10 

Save as otbeacvise providled in this 
Dlreotive. the status and duties of tbe 
representatives of tbe enpLosees or of tbe 
bod? vMcb represents tbem, for ^diicb 
provision is made in tbe estabLiebments of 
the SB, rihall be determined t? Ibe laws or 
praotloes of tbe Member States. 



SaJTKX 5 
Article 9 

1. Ihe management board or the 
administrative board of the SB 
Shall provide the representatives 
of tbe enplOTees with such 
financial and material resonroes 
and farilities as enable theni 
to sieet and perform their duties In 
an appropriate manoer at the SB's 

establijEte nwgit th^ gg in the same 
np another Mflmhflr State without 
loss of s ftiAT? OP adverse effecrt on 
their advanoeroent . 

2. Tttfi fftfrfuties referred to in 

1 ghAii Include the right 
to be assisted b? earoerts of tbelx 
*t. t he SB's acpenae. 

SBcmcN 6 

RSFBESBRAIICN CP BtPXXXEES 

IN rgg TSyPABT .TfiHMRKF TR QP TfTR SB 

Article 10 

Save as othecvise provided in this 
DiJeotive, the laws or praotioes of 
the itomhe r States governing the 
status and duties of tbs 
representatives of tbe enplOYees or 
of tbe Ix K -l y ^hinh repr6EKnts them 
shall aoDlv in tbe estabLlShnients 

lBBSMBBBHBLM3HMKlBB8jUMJSSS&PM3S38Li^3PLi S^ — 

of -aia SK - 
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2. States shall coinraimicate to the Urjohanged. 

Coinmission the main provisions of domestlo 
law which they adopt in the field covered 
ty this Directive. 

Article 13 Article 13 

This Directive is addressed to the Hnchanged. 

Member States. 



c(xo 
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ANNEX D 



explanator y MEMQRAMPm ( r^eS-LLL ATI O NJ) 



Parliament and the Economic and Social Committee have delivered opinions on 
the proposal for a Council Regulation on the Statute for a European company, 
to be adopted In accordance with Article 149 of the EEC Treaty. The amended 
proposal which the Commission is submitting here takes account of Parliament's 
amendments, approved on 24 January 1991, and of the Economic and Social 
Committee's opinion, which was adopted on 28 March 1990. 

The Commission has likewise given consideration to the many contributions put 
forward by Interested parties, trade associations and trade union 
organizations, and to studies carried out by specialists in company law. 

A number of technical improvements have also been made to the initial 
proposal. These reflect the discussion of the proposal on the Council's 
ad hoc Working Party on Economic Questions since September 1989. 

Certain other amendments have been made for the sake of consistency. 



Paragraph 3 of this Article has been deleted in view of the difficulties 
certain Member States had with It, which were raised on the ad hoc Working 
Party on Economic Questions. In some Member States a distinction is made 
between what are known as “commercial" companies and others, with commercial 
companies being subject to specific rules purely on the basis of their legal 
form; other Member States draw no such distinction. 

The paragraph can be deleted because under Article 7(4) the SE is to be 
treated in each of the Member States in the same way as a public limited 
company Incorporated under national law. Thus the Regulation does not 
interfere with the legislation of those States which do distinguish between 
so-rcalled "commercial" companies and others. 



Article 2 has been amended substantially In order to make the conditions of 
access to the SE form of company wider and more flexible, in line with the 
wishes expressed by Parliament and the Economic and Social Committee. 



Article 1 



Arti s l. fi , ..2 
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Firstly, private limited companies would be enabled to set up an SE by forming 
a holding company. 

Parliament drew attention to the economic Importance of wider access if 
smaller firms were to be allowed to reorganize their business by talcing 
advantage of the SE form, and pointed out that private limited companies 
account for a major proportion of economic activity In the Community. 

Secondly, it will now be possible for companies in a single Member State to 
set up a holding company or Joint subsidiary in SE form, provided they have a 
subsidiary or establishment In a Member State other than that of their central 
administration, the proviso will ensure that the operation is a cross-border 
one. 

Thirdly, the new paragraph 3 allows a single public limited company to convert 
into SE form provided it has a subsidiary or an establishment in a 
Member State other than that of its central administration. 

Thus the cross-border dimension which Justifies the establishment of a 
European company form is required here too. To transform into an SE a company 
must have a subsidiary or establishment in a Member State other than that of 
its central administration. 

' Article 3 

The new paragraph la is a consequence of the fact that private limited 
companies are now to be permitted for form SEs. 

It will be noted that paragraph 3 no longer prohibits a subsidiary which is 
itself an SE from forming subsidiaries in SE form. The Conmission is here 
complying with the wishes of Parliament, the Economic and Social Committee and 
the Council's ad hoc Working Party. 

Article 4 

Paragraph l has been clarified at the request of Parliament and the Economic 
and Social Coiraiiittee, who wanted It made clear that the minimum laid down was 
the minimum subscribed capital, that is to say the capital which the founder 
bodies have undertaken to provide rather than the assets of the company, which 
will fluctuate constantly. 



J)/2. 
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Paragraphs 2 and 3 have been replaced by a more general wording which has the 
advantage of covering all cases In which the law of the Member state in which 
an SE has Its registered office requires a higher subscribed capital for 
domestic companies exercising certain types of activity. 

Artigl^ 

The transfer of the SE's registered office is expressly regulated by the new 
Article 5a. Transfer is not to result in the winding up of the company or the 

creation of a new legal person. The procedure is based on that adopted for 
the European economic interest grouping. 

Where the transfer of the registered office results in a change of the law 
applicable to the SE pursuant to Article 7(1)(b), the decision to transfer 
must be taken under the conditions laid down for the amendment of the 

statutes, and a notice must have been published stating that a transfer Is 
proposed. 

«k 

The publication requirement provides one safeguard against an SE's 
transferring its registered office In order to evade its obligations. It may 
bo pointed out hero that at Parliament's request a further safeguard has been 
inserted Into Artricio 3(7) of the Directive complementing the Statute for a 
European company with regard to the involvement of employees. Under that 
provision the model of participation which applied before a transfer can be 
changed only by the same process of negotiation which under Article 3(1), 
(la), (1b) and (2) of the Directive must precede the formation of an SE. 

ArlLff lo 7 

The order of primacy of the rules governing the SE has been spelt out in 
accordance with the wishes of Parliament, the Economic and Social Committee 
and the Council's ad hoc Working Party on Economic Questions. 

SEs are to be governed In the first place by the Regulation, and where the 
Regulation expressly authorizes It, by the statutes of the SE. 



p/3 
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Where the Regulation is silent the principles of Independence and freedom of 
contract will apply to the full, always subject to the requirements of the law 
on public limited companies In the Member State in which the SE has its 
registered office. The SE will therefore enjoy the same freedom of contract 
as domestic public companies In the Member State of its registered office, 
whether that freedom derives from the scope expressly left to company statutes 
or Is simply a reflection of the company's Independent personality. 

It should be borne In mind that In addition to the rules applying to the SE 
under the Regulation and under the law governing public companies in the State 
of Its registered office, there Is also the Community and national law, 
including provisions deriving from International conventions, which applies In 
fields not covered by the Regulation, such as social and labour law, the law 
of Intellectual property, the law governing bankruptcy and winding up, etc. 

Article 8 



Paragraph 2 of this Article Is an addition based on Article 5(a) of Council 
Regulation (EEC) No 2137/85 of 25 July 1985 on the European Economic Interest 
Grouping (EEIG). 

The old paragraph 2, which was purely declaratory, has boon deleted; the 
rules stated In It are covered by Article 7. 

A new paragraph 3 has boon inserted, at Parliament's request. A model of 
participation must have been chosen before the SE is registered. This 
obligation applies wherever a fresh registration is called for, whether an SE 
is being registered for the first time or following the transfer of Its 
registered office. 

Article 10 

This Article is based directly on Article 11 of the EEIG Regulation, and the 
improvements now made are mainly technical. At the end of the first 
subparagraph of paragraph 1 the references to the SE's registered office and 
to its objects have been added to those required of EElGs, as this information 
has been found to be very useful In the EElG's case. 
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It will be observed that It Is now the fact that an SE has been registered, 
rather than the fact that It has been formed, which has to be published In the 
Official Journal. The Commission feels that this Is more rational since It is 
upon registration that the SE is to acquire legal personality under the new 
Article 16. 

Notice is also to be given in the OJ where the SE's registered office is 
transferred. 



Article 11 

This Article has been simplified and clarified. It may be worth drawing 
attention to the deletion of points (d) and (e), which went beyond the 
requirements laid down in the first Company Law Directive. Parliament and the 
Economic and Social Committee considered that to require that the SE's VAT 
number be indicated on its business documents served no useful purpose and 
represented an excessive bureaucratic burden. 

Article 1ia 

The new Article 11a states a principle valid for the whole of Title II. namely 
that except where there is express provision in the Regulation all the rules 
applicable to the formation of public limited companies in the State of the 
SE's registered office are to apply to the SE. 

A new paragraph 2 had also to be added requiring publication under Article 9 
whenever an SE is formed. 



Articles 13 and 14 

These Articles have been deleted in view of the insertion of the new 
Article 11a Just referred to. 



Article 15 

This Article has been deleted for the same reason as Articles 13 and 14. The 
supervision mechanisms established in the Member States under the first 
Company Law Directive, Council Directive 68/151/EEC, will also apply to the 
SE. 



P{5 
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Article 16 

In line with the opinions of Parliament and the Economic and Social Committee, 
the Commission here proposes that the time at which the SE acquires legal 
personality should be set on a uniform basis In the Regulation. 

In view of the disparity of national rules on this question a uniform rule is 
needed In the Interests of legal certainty, particularly where the creditors 
and shareholders of the SE are concerned. 

Article 17 

Paragraph 2, which authorized a company In liquidation to participate In the 
formation of an SE by merger, has been deleted. 

This possibility exists as an option left to the Member States under 
Article 3(2) of Directive 78/855/EEC. 

The Commission therefore prefers to give full play to Article 7, so as to 
avoid any danger of a difference of treatment between companies undertaking a 
domestic merger and the founder companies of an SE undertaking an 
international merger. 

Paragraph 3 has been deleted in view of its purely declaratory nature. 

The national measures taken under Directive 77/187/EEC will protect the rights 
of the employees of the founder companies in the event of a transfer of 
bus i ness . 



ArtlgJA-ia 

In paragraph 1, the list of particulars which must be stated in the draft 
terms of merger for each founder company has been reduced to a minimum. 
Founder companies may in the draft terms of merger go beyond what Is expressly 
required by the Regulation, but the Member States may not impose any further 
requirement on them in this regard. 

Paragraph 3 has been deleted in view of its declaratory character. 
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Article 19 

Several technical improvements have been made to Article 19. Paragraph 2(c) 
has been deleted in accordance with the wishes of Parliament and the ad hoc 
Working Party on Economic Questions. 

New particulars have been added for the publication of the draft terms of 
merger for each of the founder companies. These are the proposed name and the 
proposed registered office of the SE. A technical simplification has been 
made in paragraph 3. 



Aril£ifi. 2 . 0 . 

Heeding Parliament's call, the Commission has deleted the requirement that the 
report drawn up by the founder company boards explaining and Justifying the 
draft terms of merger be detailed. 



Article 21 

The Commission has made two amendments. A new paragraph la states that the 
experts referred to in the Article may be either natural persons or legal 
persons, it being appropriate to adopt here the approach followed in the case 
of national mergers. 

Paragraph 4 is reworded so as to simplify and clarify the cross-border aspect 
of the experts' work. 

Article 22 

Paragraph 2 has been amended at Parliament's request to align it on Article 11 
of Directive 78/855/EEC. to which it refers. 

The Article 11 in question provides, not for the provision of information, but 
for the making available of documents for inspecton before the general meeting 
called to approve the merger. 



p/i- 
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Article 23 

This Article has been restructured In the Interests of clarity. 
Subparagraph (b) has been rephrased. It is the law to which each of the 
founder companies is subject that will as a rule govern the protection of the 
Interests of holders of securities, other than shares, which carry special 
rights, in particular the right to redemption of their securities by the SE. 
it may well be that the law of the State in which the SE is to have its 
registered office makes no provision for redemption of such securities by the 
SE. 



Article 2 4 and 24a 

Article 24 has also been completely recast to make it hang together better and 
to improve the chronology of the procedures it provides for. It is 
supplemented by a new Article 24a. 

Article 24 describes the procedure for supervising the legality of the merger 
as regards that part of the procedure which concerns each founder company. 

Article 24a deals with the supervision of the legality of the merger as 
regards that part of the procedure which concerns the completion of the 
merger . 

Articles 24 and 24a also specify when the national supervisory authorities are 
to act. the manner In which they are to exercise supervision and the nature of 
the supervision. 



Article 25 

The amendments to Article 25 are determined by those to Article 16 and have 
been made in response to Parliament's wishes. Reference should be made to 
the comments on that Article. 

The Commission felt It would be more logical to make express provision for a 
correspondence between, on the one hand, the effects of the merger and of the 
formation of the SE and, on the other, the time of registration of the SE and 
hence of the acquisition of legal personality. 

There is a danger In the absence of such a provision that the merged companies 
might disappear without the new legal person that is the SE having taken over 
or, on the contrary, that they might continue to exist In law while the SE 
itself has legal personality. 

J >/8 
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Article 21 

A number of Improvements have been made by the Commission in order to align 
this provision more closely on Article 19 of Directive 78/855/EEC, on which It 
Is directly model led. 

A new paragraph 2 has the effect of safeguarding the law of a Member state 
which requires the completion of special formalities before the transfer of 
certain assets, rights and obligations by the founder companies becomes 
effective against third parties. 

Articles 28 and 29 

These provisions have been simplified in the light of the improvements to 
Articles 21 and 24. 

A new paragraph 2 has been added to Article 29. It stipulates that 
nullification proceedings must be initiated within six months and that the SE 
may rectify the Irregularity. 

Articles 30 and 3Qa 

Article 30. which deals with the question of a merger where one of the founder 
companies holds shares in another founder company, is deleted and replaced by 
a new Article 30a which lays down more detailed and precise rules and 
Introduces simplified merger arrangements by referring expressly to the 
procedure laid down In Chapter IV of Directive 78/855/EEC. 

The simplified arrangements may apply where a founder company holds 90X or 
more of the shares in any other founder company. The law to which the former 
founder company is subject will apply to the merger. 

The simplified arrangements may also apply as between several founder 
companies which are controlled by the same company to the extent of 90X of 
their shares. The controlling company need not have Its registered office and 
central administration in the Community. 



i ph 
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Articles 31 and 32 

The wording of Article 31, which lays down the conditions under which 
companies may form an SE holding company, has undergone extensive modification 
In the light of the opinions of Parliament and the Economic and Social 
» Committee and of the deliberations of the ad hoc Working Party on Economic 
Questions. 

The Commission's original version treated the formation of an SE holding 
company as a sort of merger requiring the compulsory transfer of all the 
shares of the founder companies to the SE in exchange for shares In tho SE 
holding company. The shareholders of the founder companies would consequont ly 
have been forced to assign all their shares. 

The question was raised of the protection of minority shareholders who did not 
wish to take part In the operation. As originally conceived, the operation 
would have Involved a compulsory contribution of capital by shareholders who 
did not wish to take part - a situation contrary to the legal traditions of 
many countries. 

The techniques normally used In the Member States for forming a holding 
company are different In so far as shareholders freely decide to transfer" the 
shares they hold In one or more companies to a holding company. The nat Iona I 
systems are based, therefore, on the principle of freedom of contract. 

The Commission now prefers an optional system In so far as under ths new 
Article 31a shareholders will no longer be obliged to transfer their shares to 
the holding company. However, the Commission has sought to maintain a body of 
minimum rules laying down the principle of, and the procedure for forming, an 
SE holding company. The holding company is fundamental to the restructuring 
of business at European level and the Commission considers It absoltxtefy 
essential that the SE should be able to play such a role. 

At the request of Parliament and the Economic and Social Commltteo the 
formation of the SE holding company is conditional on 51% of the voting shares 
In each of the founder companies being transferred to the SE holding company. 
The SE holding company can therefore be not only a holding company In the 
normal sense but also a company carrying on Industrial and commercial 
activities and supervising the running of the companies whose shares It holds. 



j?//o 
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Article 33 

The deletion of this provision is Justified by the Introduction, in Article 3 
of the Directive complementing the Statute for a European company with regard 
to the Involvement of employees In the European company, of a negotiation 
procedure between the management of the founder companies and the 
representatives of the employees of those companies. Pursuant to Article 8(3) 
of the Regulation an SE may not be registered until Article 3 of the Directive 
has been applied. 



Articles 34 to 37 

These Articles have been simplified, the procedure they contained having been 
Judged too cumbersome compared with current practice In the Member States. 

Article 2(2), supplemented by Article 3(2) where an already existing SE is 
Involved, lays down the principle of the setting up of an SE In the form of a 
Joint subsidiary. 

Article 11a contains, moreover, a reference to the law applicable to public 
limited companies in the Member State In which the SE establishes its 
registered office. 

Artigi^ 

As requested by Parliament and the Ecoru)mic and Social Committee, the 
Commission considers it appropriate to include among the range of processes 
for forming an SE the conversion of a public limited company formed under 
national law. 

The principle of this new way of forming an SE Is laid down In Article 2(3). 
The transnational and Community character of the SE is preserved In so far as 
this option is open only to a public limited company having its registered 
office and central administration in the Community and having a subsidiary or 
an establishment in a Member State other than that of its central 
administrat ion. 

This new way of forming an SE renders even more flexible the conditions 
governing acquisition of SE status and will enable, say, a public limited 
company with a number of establishments in different Member States to 
restructure in the form of a European company without having to be wound up. 
Under the procedure set out In Article 37a such conversion gives rise neither 
to the company being wound up nor to new legal personality being created. 

jp/ii 
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TITLE I I I 
Ar 1 1 c I a 38 
Capital of the SE 

Where consideration for shares is in kind it shall be valued in a report by 
independent experts in accordance with the provisions of national law applying 
Article 10 of Directive 77/91/EEC in respect of the capital of public limited 
companies. 



Ar.ii.SJft 39 

The possibility to charge professional intermediaries less than the issue 
price is confined to the limits (If any) authorized in the Member State of the 
registered office of the SE. 



Article 42 

This article has been simplified and a number of changes incorporated in order 
to follow more closely the provisions of Directive 77/91/EEC in respect of 
increases of capital. 

First, the SE may increase Its capital In any manner permitted for public 
limited companies in the Member State of the registered office. 

Secondly, paragraph 5 provides, as Article 28 of Directive 77/91/EEC, that 
where the issue is not fully subscribed the capital can only be increased by 
the amount of the subscriptions actually taken up if the terms of the issue 
a i low this. 

Finally, paragraph 7 provides that where the existing capital is not fully 
paid up at the time of an issue of new capital this information shall be given 
in advance. 



Article 43 

First, the amount of any Increase in capital which may be authorized by the 
general meeting shall take account of the amounts fixed for national public 
limited companies. This reflects the provisions of Article 25 (2) of 
Directive 77/91/EEC. In addition it is made clear that the general meeting 
must decide to give such an authorization by a qualified majority. 
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Secondly, the various stages of authorization by the general meeting 
(paragraph 1), together with subsequent issues of shares and resulting 
Increases In capital (paragraph 3) shall be published In accordance with the 
system of Directive 68/151/EEC. 



Article 44 

Paragraph 1A clarifies the position In respect of the rights of pre-emption of 
existing shareholders where there .are several classes of shares; the Increase 
In respect of a class of shares shall first be offered to those within that 
class. Pursuant to the amendments of the European Parliament and the Economic 
and Social Committee the minimum period In which the right may be exercised 
has been extended to one month. 

Paragraph 4 has been deleted since It is no longer proposed to allow the 
statutes or the general meeting of the SE to authorize the management or 
administrative board to restrict or withdraw the right of pre-emption. 

Paragraph 6 and 7 makes It clear that the provisions relating to increases In 
capital also apply to convertible securities and that the use of financial 
institutions to offer the share to shareholders is not considered as excluding 
the right of pre-emption. 



Arl i glg 4 § 

This Article on reductions of capital has been modified, In the same way as 
that on increases In capital, to allow the SE to effect the operation by all 
means open to national public limited companies in the Member State of its 
registered office. Further paragraphs 3 and 4 reflect more closely the 
relevant provisions of Directive 77/91/EEC. 

ArtIcJe 45A(new) 

This new Art icie makes it clear that where there are several classes of shares 
ail decisions of the general meeting in respect of increases and reductions of 
capital must be subject to a separate vote for each class of shareholders 
whose rights are affected by the operation in question. 



J>//3 
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Article 46 

Directive 77/91/EEC. in particular Article 32, provides for a mlnlmiun standard 
of protection of creditors, namely there must be security for claims which 
antedate the publication of the decision to reduce the capital and which have 
not fallen due by that date. 

Article 46 In Its original form provided for this minimum level of protection 
but It appears more favourable to creditors In general to provide that they 
benefit from all the provisions of national law In respect of the reduction of 
capital of public limited companies of the Member State of the registered 
office of the SE. The Article has been amended accordingly. 

Article 47 

This Article has been deleted since Article 45(3) In respect of a reduction 
following losses largely covers the matter. 

Article 49 

This Article now adopts a different approach: namely It permits the SE to 
acquire Its own shares within the limits set by the Member State of Its 
registered office for such acquisitions by national public limited companies. 
This will allow the SE access to the options of Directive 77/91/EEC where a 
Member State has In fact applied them. It avoids distortion between SEs and 
national Pics In this area. This result reflects the desire of the European 
Parliament and the Economic and Social Committee not to exclude SEs from 
possibilities open to national pics of the same Member state. 

In addition, however, acquisitions by undertakings controlled by the SE shall 
be prohibited as If acquisitions by the SE. This extension corresponds with 
the Commission's proposal to amend the Second Direct Ive^"* ^ to achieve this 
result In respect of public limited companies In the Community. 



Other amendments cover the position of SEs operating as banks and financial 
Inst I tut ions. 



(1) JO N‘ C8. 12.1.1991 
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Article 50 

Directive 88/627/EEC will apply to the disclosure of acquisitions by sEs in 
publicly quoted companies and, where the SE is publicly quoted, to 

acquisitions in the SE. Article 50 has therefore been deleted to avoid 
confusion. 

Article 52 

Paragraph 5 has been deleted since separate votes for classes of shares are 
dealt with In Article 98. 



Agigi^ S3 

Paragraph 1A (new) requires that bearer shares must be fully paid up. Where 
shares are registered the register may be kept in any way that ensures Its 
preservation and, in accordance with Amendment 65 of the European Parliament, 
Is accessible as of right by all shareholders. 

Article 55 

This Article has been deleted for the same reasons as Article 50, namely the 

two directives cited, Directives 80/390/EEC and 89/298/EEC will apply In any 
event . 



Article 56 

Article 56 now takes up amendments of both the European Parliament and the 
Economic Committee to allow the SE access to all methods of raising finance 
available to pics In the Member State of the SE's registered office. 

Articles 57 to 60 

These Articles have been deleted since the broad assimilation of the SE with a 
national pis In Article 56 In respect of the use of available financial 
instruments renders them unnecessary. 



p(/5- 
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TITLE IV 
Article 61 

Article 61 which allows the SE a choice between either a two tier or the one 
tier board structure has been amended to allow a Member State to restrict the 
choice to one of the two. This will permit greater reliance on national law 
in respect of the functioning of public limited companies. In addition the 
statutes of the SE must provide for the general meeting. 

In paragraph 1 the right to represent the SE is clearly referred to the 
relevant law of the Member State of the seat of the SE under the First 
"Company Law" Directive (Directive 68/151/EEC). 

In paragraph 3 the possibility is introduced of supervisory board member to 
replacing a management board member in the event of a vacancy. In this case 
the member shall not exercise his functions on the supervisory board. 

Article 63 

At the request of the European Parliament paragraph 1 confers a clear positive 
function on the supervisory board namely, the supervision of the duties 
performed by the management board. 

In addition to the general principle of nomination of members by the general 
meeting paragraph 2 allows the members of the first supervisory board to bo 
nominated by the statutes. This is without prejudice to the provisions of the 
directive in respect of the involvement of employees in the SE and any rights 
of a minority of shareholders to appoint board members. 

Paragraph 3 allows the Member States determine the number of members of 
supervisory boards of SEs registered on their territory. 

Art icie 64 

The rights and duties of the management and supervisory boards in respect of 
information have been clarified and simplified in particular by requiring 
Information to pass directly between the two boards without passing via the 
chairman of the supervisory board. 



j>(u, 
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Article 65 

Following the opinion of the European Parliament paragraph 1 now embodies the 
principle that where there is employee Involvement on the supervisory board 
the chairman must be chosen from among the shareholder-appointed members of 
the board. 

Paragraph 2 repuires that one — third of the members of the supervisory board 
(rather than one member) may reguire a meeting of the supervisory board be 
called. Such a request must give reasons. 

Artlglg 

In paragraph 1 the right of the administrative board to represent the SE is 
referred to the relevant law of the Member State of the seat of SE under the 
First "Company Law" Directive (DIR 68/151/EEC). 

Paragraph la requires the Statutes of the SE to fix the number of members. The 
minimum is three save where there is no employee involvement on the 
administrative board. 

Paragraph 2 permits rather than requires the delegation of management to board 
members. Further It clarifies that certain management responsabi I it ies may 
be conferred on non board members In accordance with the statutes or decisions 
of the general meeting. 



Article 67 

The Article requires the administrative board to meet once every three months 
to discuss the progress and affairs of the SE. The affairs of companies 
controlled by the SE must form part of the discussion if they significantly 
affect the SE. Finally paragraph 1A requires the board to meet and deliberate 
on the matters set out In Article 72. 

Paragraph 3 1s now to be found in Article 67A (2). 

Article 67A 

As Article 65, where there Is employee Involvement on the administrative board 
the chairman shall be chosen from among the shareholder-appointed members. 

Paragraph 2 requires that one-third of the members of the administrative board 
>nay require a meeting. They must give reasons. 

J>/ l'^ 
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Article 68 

Paragraph 2 makes it clear that board members may be reappointed more than 
once . 

Article 69 

Paragraph 1 has been modified so that a company may be a member of an SE board 
only where this is not prohibited for pics under the law of the registered 
office of the SE. 

In paragraph 2 a further disbarment from board office Is added, namely any 
resulting from the under the law of the registered office of the SE. 

Paragraph 4 has been clarified and referred to national law. 

Article 70 

This Article has been deleted in favour of national law which will apply by 
virtue of Art icle 7. 



Article 71 

The Article has been deleted. The power of representation Is now dealt with 
in Articles 62, 63 and 66 and the legal effects are In any event determined by 
the First “Company Law“ Directive (DIR 68/151/EEC). 

Article 72 

Paragraph 1 has been modified to follow the opinion of the European Parliament 
in particular by redefining the categories of decision by reference to 
financial criteria related to a percentage of subscribed capital or annual 
turnover. This is intended to reduce the scope for conflict in comparison with 
the former less precise list. 

Paragraph 2 continues to allow the statutes to add to the list. Paragraph 3 
allows a Member State to impose on SEs registered in its territory, the same 
categories of operation as those it applies by law in respect of decision 
making in national public limited companies. Further paragraph 4 permits a 
Member State that allows the board or boards of a national pic to set the 
list, to adopt this system for SEs registered on its territory. 

J>/l9 
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Article 73 

Conflicts of Interest between board members and the SE are considered best 
left to national law In accordance with Article 7. The Article is therefore 
deleted. 

Article 74 

Paragraph 1 Is clarified to make it clear that so far as their functions are 
set by the Regulation board members (on the same board) have the same rights 
and duties. 



Article 75 



Removal of board members Is now covered In Article 62. 63 and 66. The Article 
is therefore deleted. 



Article 76 

Article 76 now allows the Statutes of the SE to determine the rules for the 
conduct of business In a board of an SE. Paragraph 3A provides that the 
chairman of an SE board shall have a casting vote In the event of a tie. 

Paragraph 4 has been deleted in favour of national law. 

Article 77 

This Article has been clarified while not changing the intended legal results. 

Article 78 

In accordance with the opinion of the European Parliament paragraph 4 has 
been deleted. 



Article 79 

Waiver of actions and the compromise of actions being closely linked with 
national procedural rules this Article has been deleted to leave the whole 

area to national taw. 






Printed image digitised by the University of Southampton Library Digitisation Unit 



20 - 



Article 81 

The competence of the general meeting has been redefined. Firstly, 
positively, the general meeting shall decide on all matters where the 
Regulation so provides. Secondly, it shall have a power to decide where the 
power of decision has not been given to an SE board, either by the Regulation, 
the complementary directive on employee Involvement, the law of the registered 
office of the SE or the SE's Statutes. 

Article 82 

Paragraph 1 now refers the periodicity of general meetings to six months from 
the end of the financial year. 

Paragraph 2 now permits the supervisory board to instigate the calling of a 
general meeting. 

Paragraph 3 and 4 relate to the approval of the annual accounts and take 
account of different practice concerning the extent of Involvement of the 
general meeting in the one-tier and two tier board systems, respectively. 

Article 83 

This provision concerning the right of a minority to Instigate the calling of 
a general meeting now allows the Statutes to set a lower percentage than 10X 
of subscribed capital. The request must state reasons and set the items for 
the agenda. 

Paragraph 4 provides that a general meeting may itself decide to call a 
further meeting at a later date. 



Article 84 

This Article has been deleted In favour of national law. 

Article 85 

The minority having the right to call for the addition of items to the agenda 
may be reduced by the Statutes of the SE. 



x>jzo 
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Article 86 

!h a^icordanc© with the opinions of the European Parliament and the Economic 
and ;-jcial Committee, all shareholders shall have the right to attend the 
OtnerfiS meeting l.e. there is no possibility to exclude shareholders with non- 
voting ertares. 



Article S7 

Pursuant to the opinions of the European Parliament and the Economic and 
Social Committee this Article has been modified to give every shareholders the 
righ[ to appoint a person of his choice to represent him at the general 
meet ing. 



A r t.i.s J ft..JBS 

This Article has been deleted partly in consequence of the new formulation of 
Article 87 and for the remainder to allow national provisions to apply. 

Articles 89. 90. & 91 

Th 0 conduct of the general meeting and the right of shareholders to 
Information is now covered by national provisions under Article 81A. 

Article 89 Is therefore confined to a guarantee that shareholders have equal 
access to information. Article 90 and 91 have been deleted. 

Article 92 

paragraph 1 matces It clear that voting rights are calculated by reference to 

subscribed capital in the form of shares with the right to vote. 

\ 

Paragraph 2 is covered by Article 52 and is therefore deleted. 

Paragraph 3 makes It clear that the right to vote may not be exercised where a 
call has not been paid In time nor In respect of shares of the SE hold by the 
$E itself or by undertakings controlled by It. 

Paragraph 4 is deleted since Article 7 achieves the result without the need 
for an express provision. 
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Article 93 

Conflicts of Interest situations In general are considered best left to 
national law. The Article has therefore been deleted. 

Article 93A 

This Article states in legal terms that decisions of the general meeting are 
to be determined by reference to votes validly cast. 

Art i gift M 

Paragraph 1 reiterates the principle that the decisions are usually talcen by a 
majority of votes cast. 



Article 95 & 96 



Deleted : see Article 97. 



Article 97 

This Article is now limited to amendments of the Statutes. They shall require 
a decision of the general meeting talcen by a qualified majority of two - 
thirds of the votes cast. 

(Paragraph 2 remains unchanged and allows the statutes to permit a decision by 
a simple majority if a quorum of one half the subscribed capital Is attained.) 

Article 99 

Conduct of the general meeting now being referred by Article 81A to national 
law this Article is redundant. 



Article 100 



The nullification of decisions of the general meeting as such is left to 
national law but Article 100 requires that any court or tribunal decision to 
this effect be published according to Article 9. 



J>( 'Ll. 
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Article 114 

This provision has been deleted in the light of the deliberations of the 
Council's ad hoc Working Party on Economic Questions. 

Article 1T4 affords minority shareholders of the SE, where It is controlled by 
another undertaking, the same protection as is afforded by the law of the 
State in which the SE has its registered office to shareholders of a national 
public limited company In identical circumstances . 

The ad hoc Working Party and the Commission consider this provision to be 
superfluous inasmuch as the matter is dealt with in Article 7. 

Articles 115 to 119 

These Articles have been clarified as far as the causes of the winding up of 
an SE are concerned. A number of technical improvements have been made to the 
text following the deliberations of the Ad hoc Working Party on Economic 
Quest ions. 

A clearer distinction is now made between cases of voluntary winding up by the 
general meeting, cases of compulsory winding up by the general meeting and 
cases of winding up by the court. 

A new cause of winding up by the court has been added to Article 117a. This 
cause has to do with the loss of the Community character of the SE. being 
linked to the transfer of the SE's registered office outside the Community. 

Article 119 has been deleted, the provisions it contained being henceforth 
covered by Articles 115 and 116. 

Articles 120 to 128 

From among the options put forward by members of the Ad hoc Working Party on 
Economic Questions, the Commission has chosen, as far as the liquidation 
arrangements are concerned, a broad reference to the law of the Member State 
in which the SE has its registered office. 

The approach adopted by Article 120 is that of Article 35 of Council 
Regulation (EEC) No 2137/85 of 25 July 1985 on the EEIG. 
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Article 120 provides that the winding up of an SE entails Its liquidation; it 
refers to national law as far as procedure Is concerned and states that the SE 
is to continue to have legal personality until such time as Its liquidation is 
concluded. 

Article 126 Is retained In part In so far as It contains rules to protect 
creditors. 

The same applies to Article 128 In so far as It contains rules on publication 
of termination of liquidation and removal of the SE from the register and of 
the books and records relating to the liquidation. 

Articles 129 and 130 

The Commission has opted for a reference to national law as far as the 
provisions governing the insolvency and suspension of payments of the SE are 
concerned. The reference to national law rather than to the law of the State 
In which the SE has Its registered office makes It possible to safeguard any 
other laws that might be applicable. 

Article 130 Is retained in view of the usefulness of the publication measure 
It contains. 



Art Ides 13l and 132 

These two provisions have been combined In the Interests of simplicity. 

Article 132(1) lays down the principle that an SE may merge with other SEs or 
with other public limited companies having their registered office in the same 
Member state. Such a merger will be governed by the law of the Member State 
In question in accordance with Directive 78/855/EEC. 

Article 132(2). which applies to international mergers involving an SE, is 
unchanged . 

Article 134 

The Commission has altered the wording of this Article to reflect that of 
Article 39(3) of the Regulation on the EEIG. 
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Articles 135 and 136 


These Articles no longer 


serve any purpose followln-^ the insertion of 


Articles 8(3) and 24a(3)„ 


which, in accordance with Parliament's request. 



ensure that no SE can be registered until a model for employee Involvement has 
been chosen pursuant to Article 3 of the Directive. 

A 
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EXPLANATORY MEMORANDUM ( I> I (2.£CT I V 



General observations 



The changes made in this amended proposal derive mainly from the amendments 
approved by Parliament on 24 January 1991 and the opinion which the 
Economic and Social Committee adopted, by a large majority, on 28 March 
1990. 



Paragraphs 1. la, lb and 2 describe the new procedure proposed by 
Parliament to ensure that the general meeting cannot form an SE until a 
model of representation has been chosen. The procedure is underpinned by 
Article 8 of the Regulation on the Statute for a European company, under 
which the SE cannot be registered until a model of participation has been 
chosen in accordance with this Article 3 of the Directive. 

Parliament wanted the formation of an SE to be preceded by consideration of 
the legal, economic and social consequences, and of any measures to be 
taken with regard to the employees if the formation of the SE was likely to 
harm their interests, it must be borne in mind that the national measures 
implement ing Directive TT/IST/EEC** apply to SEs too. as does labour law in 
general, and that in the event of a transfer of business these will protect 
the employees of the founder companies. 



1 OJ No L 61 , 5.3.1977, p. 26, 



ArtlClft 3 
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Article 3(1) covers the negotiations between the boards of the founder 
companies and the representatives of their employees which are to lead to 
an agreement on the model of participation In the new SE. Once 3E has 
been registered, on the other hand, it is to be the SE's own employees who 
will elect their representatives to exercise the powers conferred or. them 
by Article 4, 5, or 6 according to the model of participation chosen. 

Parliament felt that the general meeting ought to be fully informed of the 
conduct of these negotiations, particularly where no agreement is reached 
on a model of participation. A written statement to be supplied by the 
employees' representatives will explain why the formation of the SE harms 
the employees' interests, and what measures should be taken with respect to 
the employees. The report submitted by the boards of the founder companies 
is intended to enable the general meeting to make a properly Informed 
choice of the model of participation it considers preferable In the 
circumstances. 

Paragraph 3 still provides that the model chosen before the SE is formed 
may be replaced, for example if the employees of the SE are unhappy with 
the choice made by the representatives of the employees of the founder 
companies. Such a change will require an agreement to be concluded. There 
is consequently no need to require the approval of the general meeting, 
which in the amended version merely ratifies the agreement (first sentence 
of paragraph 2). 

Paragraphs 4 and 5 are unchanged. The rules on the choosing of a model of 
participation do not of course apply when the Member State In which the SE 
has Its registered office makes one particular model compulsory 
(paragraph 5). 

Paragraph 7 has been inserted, at Parliament's request. In order to prevent 
a transfer of the registered office to another Member State from depriving 
the employees of a model of participation they do not wish to change. A 
change may be made only by the procedure laid down in paragraphs 1. la. 1b 
and 2. 
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Article 4 



As in the Initial version, this Article lays down two alternative ways in 
which the workers may participate in the supervisory board (if the SE has 
opted for the two-tier system) or the administrative board (If the SE has 
opted for the one-tier system); the two forms are the two currently In use 
where employees participate in the boards of public limited companies. 

The wording of the provision for the cooption system (II) has been improved 
in order to clarify the procedure, which some potential users had found too 
complex to apply to an SE. 

Where the composition of the supervisory board or administrative board 
formed in accordance with this Article leads to an equality of votes that 
makes it difficult to reach decisions the Regulation provides that the 
chairman appointed by the general meeting is to have a casting vote 
(Article 76 § 3a - Article 65 of the Regulation in the case of the 
supervisory board and Article 66 in the case of the administrative board). 
This arrangement was requested both by Parliament and the Economic and 
Social Committee. 



Article 5 has been amended to take account of the opinions of Parliament 
and the Economic and Social Committee, which wanted more equivalence 
between the various models of participation. The wording is taken directly 
from the Articles in the Regulation which govern the information to be 
supplied by the management body to the supervisory body (Article 64) and 
the information to be supplied within the administrative body (Article 67). 
The wording of Article 72 of the Regulation, which provides that certain 
transactions may be carried out only with the authorization of the 
supervisory body, has been taken over In Article 5(2) (d) of the Directive 
(to which Article 6(2)(c) of the Directive also refers). 



Article 5 
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ALLlS-lft-fe 



Like Article 5, Article 6 hae been amended to ensure equivalence between 
the various models. 

Paragraphs 3» 5 and 6 of the initial version have been deleted for this 
reason, at Parliament's request. 

As has been explained in connection with Article 3, the new procedure 
proposed by Parliament in paragraphs 1. 1a, 1b and 2 of Article 3 ensures 
that a model of participation will be chosen by the representatives of the 
employees of the founder companies, it can therefore be left to the 
representatives of the SE's own employees and to its management or 
administrative board to negotiate and conclude the agreement referred to in 
Article 6. 

Paragraph 1 has been amended accordingly, in line with a request which was 
also put forward by the Economic and Social Committee, so as to prevent the 
SE's employees having to accept the terms of an agreement not consistent 
with their interests. 

Paragraph 8 has been amended at the request of the Economic and Social 
Committee. The standard model provided by the law of the State where the 
SE has its registered office must embody the rights of information and 
consultation provided for in Article 6, so that equivalence with the 
standard model is ensured. However, the requirement that the standard 
model must also be "in conformity with the most advanced national 
practices” has been deleted; it would have been difficult to apply, given 
the very rapid deveiopments in national practices in the field. 
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This Article has been amended at the request of Parliament and the Economic 
and Social Committee* which wanted the Directive to lay down certain 
fundamental principles whi le "ieav ing it to the Member States to regulate 
election procedures in accordance with their own laws or practices. 

The essential point is that the representatives of the employees of the SE 
are to be elected* rather than designated, and that they are to represent 
employees in ail the SE's establishments* factories* and plants in the 
various Member States in which they are located* including employees who 
work only part-time (point (c)). The election is to be by secret ballot 
(point (d)). 

The new paragraph 2 embodies an idea put forward by Parliament: the board 
of the SE must recognize the employees* representatives elected In 
accordance with Article 7* and cannot claim the right to apply the law of 
the place where the SE has its registered office for example where that law 
would require designation rather than election* or would prevent the 
members of one or other trade union from becoming employees* 
representatives. 



Article 8 

After the Introduction of the procedure which was worked out by Parliament* 
and incorporated into Article 3 by the Commission* Article 8 no longer 
serves any purpose. The procedure ensures that the SE cannot be formed 
until a model of participation has been chosen. Once the model has been - 
chosen* after negotiation between the boards of the founder companies and 
the representatives of the employees of the same companies* it Is for the 
representatives of the employees of the SE to designate their own 
representatives in accordance with the chosen model. This arrangement also 
helps to satisfy the Economic and Social Committee *s desire that 
agreements* and particularly agreements on participation, should be 
concluded by the SE's own employees rather than by those of the founder 
companies* who may not have the same point of view or the same interests. 
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Article 9 



Article 9 has been amended to take account of the request put forward by 
Parliament and the Economic and Social Committee, who sought clarification 
and strengthening of the financial and physical resources which were to be 
available, and proposed that the Directive should expressly allow other 
facilities to all employees' representatives, whatever the model of 
participation applying. Among these facilities the right to be represented 
by experts is specifically spelt out in paragraph 2. 



Article 10 confirms that this Directive, which lays down rules on employee 
participation in certain strategic decisions at the top of the SE. is in no 
way to detract from the rights enjoyed by employees' representatives in 
factories, plants and establishments in the Member states: Betr iebsrate . 

shop-stewards, d^Uou^s du personnel , works councils, etc. will retain all 
their rights to represent the employees. The Directive does not impinge on 
national labour law, which remains fully applicable except where it 
conflicts with the Directive. 



Article 11, which is purely declaratory In nature, was proposed by 
Parliament. It will have the effect of ensuring that a Member State does 
not prohibit the board of the SE from negotiating and concluding collective 
agreements with the employees' representatives on matters of concern to the 
SE's employees, and In particular participation by the employees in the 
capital and profits of the company. 

Thus the Directive does not take away from the right of management and 
staff to engage in such negotiations. But an agreement reached here cannot 
be considered a model of representation equivalent to those defined In 
Art Idee 4. 5 and 6. 



Article 10 



Article 11 



Printed image digitised by the University of Southampton Library Digitisation Unit 




- 7 



Article 11a 



Article 11a was proposed by Parliament, which wanted to see a Contact 
Committee set up to monitor the application of the Directive and to propose 
any changes which might prove necessary. A similar committee was set up 
under the Regulation on the European Economic interest Grouping, it has 
proved vary useful in that- context . 
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ECS: LIST OF CONTENTS BY SECTION 
REGULATION 



ANNEX r 



TITLE I: GENERAL PROVISIONS 



amended 



TITLE II: FORMATION 



amended 



Section 1: general amended 

Section 2: formation by merger amended 

Section 3: formation of an se holding company amended 

Section 4: formation of a joint subsidiary amended 

Section 5: formation of a subsidiary by an se deleted 

Section 6 : formation by conversion of an existing pic new 

TITLE III: CAPITAL - SHARES - DEBENTURES amended 

TITLE IV: GOVERNING BODIES amended 



Section 1: two-tier system amended 

Section 2: one-tier system amended 

Section 3: rules common to the one-tier and two-tier 
board systems amended 

Section 4: general meeting amended 

TITLE V: ANNUAL ACCOUNTS AND CONSOLIDATED ACCOUNTS amended 



Section 1: annual accounts 
Section 2: consolidated accounts 
Section 3: banks and insurance companies 



amended 

amended 

unchanged 



TITLE VI: 



GROUPS OF COMPANIES 



deleted 



TITLE VII: 



WINDING UP, LIQUIDATION, INSOLVENCY AND SUSPENSION 
OF PAYMENTS amended 



Section 1 : winding up 
Section 2: liquidation 

Section 3: insolvency and suspension of payments 



amended 

amended 

amended 



TITLE 


VIII: 


MERGERS 


amended 


TITLE 


IX: 


PERMANENT ESTABLISHMENTS [TAXATION] 


unchanged 


TITLE 


X: 


SANCTIONS 


amended 


TITLE 


XI: 


FINAL PROVISIONS 


amended 
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TITLE I; MODELS OF PARTICIPATION 

Section 1: Supervisory Board or Administrative Board 

Section 2: Separate body 

Section 3: Other models 

Section 4: Election of representatives of the 
employees of the SE 

Section 5: [Board to provide resources to employees' 
representatives] 

Section 6: Representation of employees in the 
establishments of the SE 

TITLE II: EMPLOYEE PARTICIPATION IN THE CAPITAL OR IN THE 

PROFIT OR LOSS OF THE SE 

TITLE III: FINAL PROVISIONS 



2 
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amended 

amended 

amended 

amended 

amended 

amended 

amended 

amended 

amended 



ECS REGULATION: LIST OF CONTENTS BY ARTICLE 



TITLE I: GENERAL PROVISIONS 



Page 3 



1 Form of the European company (SE) 

2 Formation 

3 Formation with participation of an SE 

4 Minimum capital 

5 Registered office of SE 

5A [Transfer of registered office] 

6 Controlled and controlling undertakings 

7 Scope of the Regulation 

8 Registration 

9 Publication of documents 

10 Notice of Official Journal 

11 Documents of SE 



amended 

amended 

amended 

amended 

unchanged 

new 

unchanged 

amended 

amended 

unchanged 

amended 

cimended 



f|3 
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TITLE II: 



FORMATION 



Page 46 



SECTION 1 : GENERAL 



llA [Applicable law] 

12 Founder companies 

13 Instruments of incorporation and statutes of SE 

14 Experts; verification 



15 Supervision of formation 



16 Legal personality 

SECTION 2: FORMATION BY MERGER 

17 Definition 

18 Draft terms of merger 

19 Publication of draft terms of merger 

20 Board's report 

21 Supervision of conduct of merger 

22 Approval of the merger by general meetings 

23 Protection of creditors 

24 Supervision of legality of mergers 
24A [Supervision of legality of mergers] 

25 Effective date 

26 Publicity 

27 Effects of the merger 

28 Liability of board members 

29 Nullity 

30 Merger: shareholdings between fellow founder 

companies 



30a [Merger: shareholdings between fellow founder 
members] 



SECTION 3: FORMATION OF AN SE HOLDING COMPANY 

31 Definition [and Draft terms of formation] 
31A [Share assignment] 

32 Draft terms of formation 



Matters affecting employees 



SECTION 4: FORMATION OF A JOINT SUBSIDIARY 

34 [Formation] 

35 [Applicable law] 



new 

unchanged 
deleted - 
covered by 
llA 

deleted - 
covered by 
llA 

deleted - 
covered by 
llA 

amended 



amended 
amended 
amended 
amended 
amended 
amended 
amended 
amended 
new - 

supplements 

24 

amended 

amended 

amended 

amended 

amended 

deleted - 
covered by 
30A 

new 



amended 

new 

deleted - 
covered by 
31 

deleted - 
covered by 
Art 3 of 
Directive 



amended 

amended 
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SECTION 5: FORMATION OF A SUBSIDIARY BY AN SE 

36 Draft terms of formation deleted 

37 Approval of the formation deleted 

SECTION 6: FORMATION BY CONVERSION OF AN EXISTING PLC 

37A [Draft terms of formation] new 



TITLE III: CAPITAL - SHARES - DEBENTURES 



Page 71 



38 Capital of the SE 

39 [Issue of shares] 

40 [Equal treatment of shareholders] 

41 [Partly paid up shares] 

42 Increase in capital 

43 Authorisation of future increase in capital 

44 Subscription rights of shareholders 

45 Reduction of capital 

45A [Classes of shares] 

46 Protection of creditors in the event of reduction 

of capital 

47 [Reduction of capital below minimum] 



48 Own shares 

49 [Acquisition of own shares] 

50 Disclosure of holdings 

51 Indivisibility of shares 

52 Rights conferred by shares 



53 Issue of bearer and registered shares 

54 Issue and transfer of shares 

55 Publication requirements for obtaining stock 

exchange listing and for offering securities to 
the public 

56 [Financial Instruments] - was Issue of debentures 

57 Body of debenture holders 



58 Debentures convertible into shares 



59 Participating debentures 



60 Other securities 



amended 

amended 

unchanged 

unchanged 

amended 

amended 

amended 

amended 

new 

amended 

deleted - 

covered by 

45(3) 

amended 

amended 

deleted 

amended 

amended - 

52(5) 

covered by 
98 

amended 

amended 



deleted 
amended 
deleted - 
covered by 
56 

deleted - 
covered by 
56 

deleted - 
covered by 
56 

deleted - 
covered by 
56 



i 
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TITLE IV: GOVERNING BODIES 

61 [Introductory] 
SECTION 1: TWO-TIER SYSTEM 



Page 97 
amended 



62 



63 

64 

65 



Subsection 1: Management board 

Functions of the management board; appointment of 
members 

Subse ction 2: Supervisory board 

Functions of the supervisory board; appointment of 
members 

Right to information 

Rules of procedure, calling of meetings 



amended 



amended 

amended 

amended 



SECTION 2: ONE-TIER SYSTEM 

fi 7 board; appointment of members 

D / Right to information 

65A [Rules of procedure, calling of meetings] 

SECTION 3: TO THE ONE-TIER AND TWO-TIER BOARD 



amended 

amended 

new 



68 

69 

70 

71 



72 

73 

74 

75 



76 

77 

78 

79 

80 



Term of office 
Conditions of membership 
Vacancies 

Power of representation 

retiring prior authorisation 
Conflicts of interest 
Rights and obligations 
Removal of members 



Quorum, majority 
Civil liability 

Proceedings on behalf of the company 
Waiver of proceedings on behalf of fho 
Limitation of actions ® company 



SECTION 4: GENERAL MEETING 



amended 

amended 

deleted 

deleted - 

covered by 

62, 63 Sc 66 

amended 

deleted 

amended 

deleted - 

covered by 

62 , 63 Sc 64 

amended 

amended 

amended 

deleted 

amended 



81 

81A 

82 

83 

84 

85 

86 

87 

88 



Competence 
[Applicable law] 

Holding of general meetings 

wl^hodf ol'cafv^ minority shareholders 
calling meetings 

[Shareholders' right to add agenda items! 
Attendance at general meetings ^ 

[Professional proxies] 



amended 

new 

amended 

amended 

deleted 

amended 

amended 

amended 

deleted - 

covered by 

87 
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SECTION 4: GENERAL MEETING (cont) 

89 [Right to information] 



90 Right to information 



91 Decisions, agenda 



92 Voting rights 

93 Conflict of interest 

93A [Definition of votes cast] 

94 Required majority 
95} 

96} Amendment of statutes 

} 

97} 

98 Separate vote of each class of shareholder 

99 Minutes 



100 [Invalidity decision against general meeting] 



cimended , 
covered by 
81A 

deleted - 
covered by 
89 

deleted - 
covered by 
81A 

amended 

deleted 

new 

cimended 
deleted - 
covered by 
97 

amended 
unchanged 
deleted - 
covered by 
81A 

amended 



TITLE V: ANNUAL ACCOUNTS AND CONSOLIDATED ACCOUNTS 

SECTION 1: ANNUAL ACCOUNTS 

Subsection 1: Preparation of annual accounts 

102 Subsection 2 : Preparation of annual report 

103 Subsection 3: Auditing 

104 Subsection 4: Publication 

105 Subsection 5: Final provisions 

SECTION 2: CONSOLIDATED ACCOUNTS 



Page 139 



amended 

unchanged 

amended 

unchanged 

amended 



106} Subsection 1: Conditions for the preparation of 

107} consolidated accounts 

108} 

109 Subsection 2: The preparation of consolidated 

accounts 

110 Subsection 3: Preparation of the consolidated 

annual report 

111 Subsection 4: Auditing of the consolidated accounts 

112 Subsection 5: Publication 



amended 

amended 

amended 

unchanged 

unchanged 

amended 

unchanged 



SECTION 3: BANKS AND INSURANCE COMPANIES 



113 [Accounts of banks and insurance companies] 



unchanged 



TITLE VI: GROUPS OF COMPANIES 
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114 [Applicable law] 



deleted 
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TITLE VII: WINDING UP, LIQUIDATION, INSOLVENCY AND SUSPENSION 

OF PAYMENTS 



SECTION 1: WINDING UP 



115 [Introductory] 

116 [Winding up by administrative or management board] 

117 Winding up by the court ^ 

117A [Winding up by the court] 

118 Publication of winding up 

119 Wound-up SE to continue in existence 



SECTION 2: LIQUIDATION 



amended 
amended 
deleted - 
covered by 
117A 
new 

amended 
deleted - 
covered by 
115, 116 & 
118 



120 [Terms of Liquidation] - was Appointment of 
liquidators 

121 Removal of licfuidators 

122 Powers of liquidators 

123 Liability of liquidators 

124 Accounting documents 

Information supplied to creditors 

126 Distribution 

127 Distribution plan 

128 Termination of liquidation 

SECTION 3: INSOLVENCY AND SUSPENSION OF PAYMENTS 



amended 

deleted 

deleted 

deleted 

deleted 

deleted 

amended 

deleted 

amended 



129 [Applicable law] 

130 Notification of proceedings 



amended 

unchanged 



TITLE VIII: MERGERS 

131 Types of mergers 

132 Applicable law 

TITLE IX: PERMANENT ESTABLISHMENTS 

133 [Taxation of branches] 

TITLE X : SANCTIONS 

134 [Application of national law] 
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deleted - 
covered by 
132 

amended 
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unchanged 
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amended 




Printed image digitised by the University of Southampton Library Digitisation Unit 



TITLE XI: 



FINAL PROVISIONS 
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135 [Cross-reference to Directive] 

136 [Formation of SE dependent on implementation of 

Directive] 

137 [Implementation of Regulation] 



deleted - 
covered by 
8(3) & 
24(9)3 
deleted - 
covered by 
8(3) fit 
24(9)3 
amended 
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